INDEX, 


ABATEMENT. See PLEA IN ABATEMENT. 


CCOUNT. 

1. In a suit to recover on an itemized account, under an allegation that 
the defendant promised to pay on demand what the goods sold were rea- 
sonably worth, evidence is admissible showing an agreement between the 
contracting parties, when the goods were sold and delivered, by which the 
purchaser agreed to pay the sums therefor set forth in the account; such 
evidence is not inconsistent with the cause of action set forth in the peti- 
tion. Ballew v. Casey, 573. 

2. In such an action, no recovery could be had for an amount in excess 
of the value agreed on in such a contract. Distinguished from McGreal v, 
Wilson, 9 Tex., 426. Jd. 


ACKNOWLEDGME NT. See DEEp, 6. 

1. An ac bnowlodemens to a deed, taken before a commissioner of deeds 
in another state, who was appointed under the statute (Pasch. Dig., 3762), is 
not affected by the fact that the governor who appointed the commissioner 
had gone out of office before the acknowledgment was taken. The commis- 
sioner once appointed could continue to act as such until he was removed by 
the governor. Thorn’s Heirs v. Frazer's Heirs, 259. 

2. Art. 4353 of the Revised Statutes, which authorizes any party interested 
to bring an action in the district court to correct the defective certificate 
to the acknowledgment of an instrument, which was in fact properly ac- 
knowledged, applies as well to deeds as to other instruments properly 
executed and acknowledged by married women but defectively certified to. 
Johnson v. Taylor, 360. 

3. That provision of the law does not create a right, but permits the 
judgment of a court to be substituted for the defective certificate of the 
Officer, which should have been the evidence of it, and it cannot be said to 
operate retrospectively. Id. 

4, That provision of the statute was intended to have a prospective 
operation, and that it may operate upon causes of action based upon past con- 
tracts does not change its character. Id. 

5. Art. 4353, R. S., simply provides a new rule of evidence and a remedy 
by which it may be shown that a contract was really made in accordance 
with law. Id. ‘ 

6. Though the statute must be complied with in order to pass title to a 
married woman's separate property, it does not necessarily follow that an 
instrument willingly executed by her, and actually acknowledged as re- 
quired by law, is absolutely void, simply because of the officer’s failure to 
make the proper certificate which the facts authorized, and which the law 
required him to make. Id. 

7. Dalton v. Rust reviewed, and the doctrine announced, that though 
an instrument acknowledged by a married woman may be defectively cer- 
tified to, it may, in connection with other facts, become the basis of a 
right which a court of equity will protect. Jd. 
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ACKNOWLEDGMENT — continued. 

8. The constitution, art. IIT, sec. 56, recognizes the powef in the legisla- 
ture to give effect to informal and invalid wills or deeds, and restricts its 
power only in one respect. Id, 

9. Chesnut v. Shane, 16 Ohio, 599; Watson v. Bailey, 1 Binney, 476; Webb 
v. Den, 17 Howard, 577; Deutzel v. Waldic, 30 Cal., 142, and other cases 
reviewed and discussed. Id, : 

10, Art. 4353 of the Revised Statutes never intended to permit the yal- 
idating of conveyances when in fact the law had not been complied with 
in taking the acknowledgment, but gives only a new remedy for ascertain. 
ing the fact that the acknowledgment was in fact properly made. Id. 

11. It is not the duty of one purchasing the homestead of others to gee 
to it that the notary does his duty in making a privy examination of the 
wife when she signs the deed; all that the law requires of the purchaser is 
to act fairly, and not avail himself knowingly of the fraudulent conduct of 
others. Pierce v. Fort, 464. 

ACQUIESCENCE. See Bounpary, 2. 


ACTION. 

1. Suit may be maintained to cancel and declare void for fraud a con- 
veyance to the defendant by a third party, against whom the plaintiff had 
obtained a judgment for damages, the land having been sold under that 
judgment to the plaintiff, and the petition charging that the defendant knew 
of the fraudulent intent of such third party to defraud plaintiff of his claim 
for damages by the conveyance, and colluded with him to consummate the 
fraud. Holden v. McLaury, 228. 


ACTION ON ACCOUNT. See Account, 1, 2. 


ADMINISTRATOR. See CoMMUNITY PROPERTY, 4. ESTATES OF DECEDENTS, 
EXECUTORS AND ADMINISTRATORS, 


ADMINISTRATOR'S BOND. See SuRetIEs, 1. 

ADMINISTRATOR’S SALE. See SUBROGATION, 1, 2. 

ADVERSE CLAIMANT. See INNOCENT PURCHASER, 9. 

ADVERSE POSSESSION. See LAnpD TITLEs, 2. LiMiTaTions, 6, 8, 10, 17, 
AFFIDAVIT. See PRAcTICE IN SUPREME CoURT, 1. 

AGENT. See PRINCIPAL AND AGENT. 


ALTERATIONS AND ERASURES. See PLEADING, 2. 

1. See opinion for the doctrine of the civil law, as announced by Parti- 
das and Escriche, with regard to erasures, obliterations, interlineations and 
corrections, and that quantities and dates be expressed in letters and not 
in numbers and figures, under penalty of the nullity of the instrument. 
Hanrick v. Cavanaugh, 1. 

2. This case distinguished from Hanrick v. Jackson, 55 Tex., 17, and the 
doctrine announced that if what purports to be a grant from the govern- 
ment isa forgery, it having never in fact been issued by. the officer by whom 
it purports to have been issued, or if by subsequent alterations it has been 
made apparently to confer rights not conferred by it at the time it was 
issued, then it is absolutely void, and is subject to attack by any one 
against whom it is sought to be used. Id. 


AMENDMENT. See PLEADING, 17, SERVICE OF PROCESS, 1. 























AMICUS CURL. 
1. An atterney of a court may be heard, or not, as amicus curie, in the 
discretion of the court, concerning a proceeding in which he is not counsel. 
State v. Jefferson County, 312. : 
2, Though voluntary advice to the court from an attorney not connected 
with the proceeding is permissible, yet the court can only do that which 
it could do without such action of counsel. Id. 


ANCIENT DEED. See INNOCENT PURCHASER, 7. 


APPEAL. See APPEAL GoND. APPEAL FROM JUSTICE’S COURT. JUDICIAL SALE, 
1. JURISDICTION, 3. PRACTICE IN SUPREME COURT. 

1, A judgment determining the rights of the parties to a proceeding to 
recover land and for partition, and which appoints commissioners to make 
partition in accordance with its provisions, is a final judgment from which 
an appeal may be prosecuted. White v. Mitchell, 164. 

2. When notice of appeal from such a judgment was given, and a state- 
ment of facts made out and filed, but no appeal bond was filed until nine 
months thereafter, and afterwards all the steps were taken by the same party 
to perfect an appeal from a judgment afterwards rendered, confirming the 
report of the commissioners in partition, assignments of error relating only 
to the first judgment will be disregarded, it being conclusive of the rights 
adjudicated thereby, and the appeal as to that judgment dismissed. Id. 

3. Where a bill of review seeks to embrace matters concerning the action 
of the county court had in the distribution and partition of a deceased 
ward’s estate alone, it cannot be considered by the district court on appeal ; 
but where the bill of review seeks to inquire, and to have revised the action 
of the county court in passing upon the final account and settlement of the 
deceased ward’s guardian in addition, such an action being within the power 
and jurisdiction of that court, isa proper subject for investigation there, 
and for consideration and revision on appeal in this form in the district 
court. Young v. Gray, 541. 

4, Veal v. Fortson, 57 Tex., 488; Jones v. Barnett, 30 Tex., 637; McKin- 
ney v. Abbott, 49 Tex., 371; Berry v. Young, 15 Tex., 370; Timmons v. 
Bonner, 58 Tex., 554, cited and discussed. Jd. 

5. Under the Revised Statutes (art. 2707), as to appeal in matters of guard- 
ianship, under the case above set out, a. party may appeal without giving 
bond. Jd. 

6. The district court can acquire no jurisdiction by an appeal from the 
probate court when the jurisdiction of the probate court over the subject 
matter of the controversy did not exist. Wise v. O’ Malley, 588. 

APPEAL BOND. See APPEAL, 5. SERVICE OF PrRocEss, 1. 

1. It is not necessary that an appeal bond, given on appeal from a judg- 
ment of a justice of the peace, should show that the judgment from which 
the appeal was taken was a final judgment, or that it should show the 
amount for which the judgment was rendered. Both these facts are deter- 
mined by an inspection of the transcript. Christian v. Crawford, 45. 

2. It is sufficient if such bond appears prima facie to be given to secure 
an appeal from the judgment certified to by the justice and is conditioned 
as required by the statute. Jd. 

3. An appeal bond is insufficient that fails to give the names of the con- 
tending parties, number of the cause, date of the judgment, by what court 
rendered, against whom and by whom recorded; because of the defective 
description of the judgment. In re Estate of O’ Hara, 179. 

4. Herndon v. Bremond, 17 Tex., 482; Smith v. Cheatham, 12 Tex., 37; 
Hollis v. Border, 10 Tex., 277, cited. Jd. 
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APPEAL BOND — continued. 

5. In order to confer by appeal jurisdiction on the supreme court oyer a 
party tothe judgment below, the appeal bond must be made payable to such 
party, even though the judgment was not in favor of that party, provided 
the interest of the appellant was adverse to such party’s interest, Citing 
Greenwade v. Smith, 57 Tex., 195. Young v. Russell, 684. 

6. Under art. 1400, R. S., the “appellee or defendant in error” must be 
regarded as the party in the judgment in whose favor the same has been 
wholly or partially rendered, and who does not appeal from it. To all 
such parties the appeal bond must be made payable. When such a bond is 
not executed the supreme court will of its own motion dismiss the appeal. 
Following Thompson v. Pine, 55 Tex., 429, and other cases cited in opinion, 
Tad. 


APPEAL FROM JUSTICE’S COURT., 

1. Though, on appeal from the court of a justice of the peace to the 
county court, no new cause of action can be set up by the plaintiff, nor can 
any set-off or counterclaim be considered which was not pleaded in the 
court below, yet this rule has no application to the case of a defendant who, 
having made the issue in the court below that the property in controversy 
was not subject to the plaintiff's execution, relied on a mortgage, and on 
appeal claimed as a purchaser, Blanton v. Langston, 149. 


APPROPRIATION OF PAYMENTS. See PayMeEnt, 1, 2. 


ARBITRATION AND AWARD. See REFERENCE. 
1. When, during the progress of a suit actually pending, the parties in 
writing agree to have their rights to land determined by one man named by 


them, by whose award they agree to abide, though the arbitration cannot 
be sustained as one made under the statute, yet the courts will give full 
effect to an award thus made. Myers v. Easterwood, 107. 

2. While an award of arbitrators may be binding, though a ministerial 
authority be reserved therein to be thereafter exercised, such as the corree- 
tion of errors of computation apparent from the award itself, yet if on 
its face it contains the declaration by the arbitrators that they will cor- 
rect “any errors that may be discovered,” it 1s void. Hooker yv, William. 
son, 524. 

ARCHIVES. See EVIDENVE, 25. 
ARGUMENT OF COUNSEL. 

1. See statement of case for remarks of counsel used in the closing argu- 
ment of a cause held calculated to prejudice the rights of appellant, and 
which should not have been permitted. T.& St. L. R. Co, v. Jarrell, 267. 


ARREST. See FALSE ARREST. 
ASSIGNMENT. See ASSIGNMENT FOR BENEFIT OF CREDITORS. SCHOOL LANDS, 3. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 

1. An assignment made prior to the act of March 24, 1879, regulating as- 
signments, was found on special issues by the jury not to be fraudulent, and 
that the value of the property transferred by the assignment was largely in 
excess of the liabilities of the assignor. Held, that a judgment for costs 
against the assignee and in favor of an attaching creditor, who had obtained 
possession of goods largely in value in excess of his elaim, was error, and 
that no other judgment could have been rendered on the findings than a 
judgment for the assignee. Allen v. Willis, 155. 

2. When two or more instruments are executed at the same time, by the 
same parties, and with reference to the same subject matter, which, if con- 





ASSIGNMENT FOR BENEFIT OF CREDITORS —continued. 
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strued together, constitute an assignment for the benefit of creditors, they 
will be so construed and held by the courts. Moody v. Paschal, 483. 

8. An assignment which attempts to confer on the assignee power to de- 
clare future preferences, as to non-preferred creditors, in his discretion, is 
void, Id. 


ATTACHMENT, See Jurispiction, 8, TRIAL or Ricur of Property, 4. 


1, The fact that a homestead had been established by a debtor on a tract 
of land exceeding in quantity two hundred acres, but had not been desig- 
nated at the time of the levy of an attachment upon the entire tract, does 
not affect the validity of the levy, when the judgment foreclosing the at- 
tachment lien respects the homestead and provides for its designation. 
Parker v. Coop, 111. 

2, The doctrine in French v. Strumberg, 52 Tex., 109, again announced, 
to the effect that even if a deed to land be made direct to the wife during 
coverture, a purchaser for value from the husband, or one claiming under 
judgment and execution against him, will be protected, as against the wife, 
though the land had been acquired with her separate means, or by gift, un- 
less the recitals of the deed are such as to put the purchaser upon inquiry 
as to the character of her rights. Id. 

8. The purchaser without actual notice may rely on the real title being 
where, by the terms of the deed to his vendor, it appears to be. Id. 

4, But an attaching creditor of the community estate, or one who, through 
operation of law, has acquired an apparent lien upon land which has been 
purchased in whoie or in part with the separate means of the wife, does not 
occupy such position as will preclude the wife from proving her separate in- 
terest, and thereby having it protected. Such protection is accorded under 
like circumstances to a third party, and there is nothing in the marital re- 
lation that should prevent it from being extended to the wife. Jd. 

5. An assigninent made prior to the act of March 24, 1879, regulating as- 
signments, was found on special issues by the jury not to be fraudulent, and 
that the value of the property transferred by the assigninent was largely in 
excess of the liabilities of the assignor. Held, that a judgment for costs 
against the assignee and in favor of an attaching creditor, who had obtained 
possession of goods largely in value in excess of his claim, was error, and 
that no other judgment could have been rendered on the findings than a 
judgment for the assignee. Allen v. Willis, 155. 


ATTORNEYS. See Amicus CuRL&. JUDGMENTS, 7. MUNICIPAL CORPORATIONS, 2. 


BANKRUPTCY. 





1, When property claimed by the bankrupt as exempt property is set aside 
to him, if the same be subject to a former lien, the right of the lien holder 
is not affected by the act of the assignee in setting aside the property. Bray 
v. Aikin, 688, 

2. A mortgage with a power of sale creates a power coupled with an in- 
terest, which cannot be revoked by the mortgagor; and the authority of the 
mortgagee to execute it in the name of the mortgagor, and as his attorney, 
is not affected by his bankruptcy; the assignee can only take subject to the 
rights of the mortgagee. Following Hall v. Bliss, 118 Mass., 554, and Eyster 
v. Gaff, 1 Otto, 521. Jd. 


BILL OF EXCEPTIONS. See STATEMENT OF FACTS. 





1. A bill of exceptions to the rejection of evidence offered, which fails to 
set forth the specific testimony rejected, but which recites that ‘the de- 
fendant offered evidence to prove actual and exemplary damages, to which 
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BILL OF EXCEPTIONS — continued. 


plaintiff objected, because there was no allegation in defendant’s answer to 
admit such evidence,” is not sufficient. There being nothing to show what 
the rejected testimony was, the presumption must prevail that what was 
offered did not correspond with the allegations in the pleading. Brothers 
v. Mundell, 240. 

2. The better practice is, when objections are sustained to one of several 
mesne conveyances, through which appellant sought to connect himself 
with the sovereignty of the soil, for the bill of exceptions to set forth the 
subsequent connecting links in the chain of title, or to give in the bill their 
dates, contents, etc. Bowles v. Beal, 322. 

3. Bills of exception must be signed and filed during the term; and 
though, under rule 56, exceptions to evidence may be embraced in a state- 
ment of facts in connection with the evidence admitted, such exceptions 
will be disregarded, unless the statement of facts containing them be prop- 
erly made out and filed during the term, and presented to the judge within 
ten days after the trial. Lockett v. Schurenberg, 610. 

4. In the absence of a statement of facts, the supreme court refused 
to revise the ruling of the district court in excluding a map offered, when 
the question was one of boundary, though exceptions thereto were properly 
taken and filed during the term. On this question the cases of Harvey v, 
Hill, 7 Tex., 591; Webb v. Maxan, 11 Tex., 679; King v. Gray, 17 Tex., 62; 
Galbreath v. Templeton, 20 Tex., 46; Sublett v. Kerr, 12 Tex., 367, and Dalby 
v. Booth, 16 Tex., 563, were reviewed. Even if it was error to exclude the 
map, it could not be known, in the absence of a statement of facts, whether 
it was such an error as prejudiced the rights of the party offering it. Id, 

5. Bills of exception inserted in a statement of facts, which under an 
order of court entered of record was permitted to be filed within ten days 
after the close of the term, cannot be considered. G., C. & S. F. R. Co, v, 
Eddins, 656. 


BILL OF LADING. See STOPPAGE IN TRANSITU, 2. 
BILL OF REVIEW. See APPEAL, 3. 

BONA FIDE PURCHASER. See INNOCENT PURCHASER. 
BONDS. See APPEAL BonpD. INJUNCTION BOND. 

BOND FOR TITLE. See VENDOR AND VENDEE, 10, 12. 
BOUNDARY. 


1. Where, in an action nominally to try title to land, but really to deter- 
mine the true locality of a divisional line between the litigants, the title of 
each tparty being admitted by the other, the final judgment is conclusive, 
and no right to a second action existed under the law in force before the 
adoption of the Revised Statutes. Spence v. McGowan, 53 Tex., 30, and 
Corporation of San Patricio v. Mathis, 58 Tex., 242, followed. Barbee v. 
Stinnett, 167. 

2. When a particular line has been acquiesced in or recognized by adjoin- 
ing owners as their common boundary, it affords strong presumption that 
such line is the true dividing line; and though this presumption is strength- 
ened by lapse of time, no period has been fixed that would render it con- 
clusive. Medlin v. Wilkins, 409. 

8. When a recital in a consent decree recognizes a designated line as the 
boundary line between the parties thereto, such decree is admissible in evi- 
dence, not as full proof to establish the true boundary when relied on by & 
stranger to the decree, but as a circumstance tending to establish it, to be 
weighed with other evidence, Id, 
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BOUNDARY — continued. 
4, The effect to be given to such recital would depend upon the degree 
of knowledge of their respective rights possessed by the parties to the decree 

at the time of itsentry. Id. 

5. Lapse of time, as evidence tending to establish acquiescence in a desig- 
nated boundary, would depend for its force as evidence upon the degree of 
information possessed as to his rights by the party sought to be affected 
thereby. See opinion for a case illustrating this rule, Id, 

BRIEFS. See PRACTICE IN SUPREME CouRT, 16. 
BURDEN OF PROOF. See Lost Nore, 1. 
CANCELLATION. See Equity, 1. FRavD, 2. VENDOR'S LIEN, 1. 


CARRIER. See STOPPAGE IN TRANSITU, 1-4. 

1, The relation of carrier and passenger does not necessarily cease where 
the latter alighted from the car and still aids the carrier’s servants in remov- 
ing his baggage from the car; nor does the act of so aiding make him a serv- 
ant of the carrier. Ormond v. Hayes, 180. 

CASES APPROVED AND FOLLOWED. See CHaras, 7. Community PrRop- 
ERTY, 5. CONTRACTS, 2. DAMAGES, 6, 8. Drvorcer, 2. EvIpENce, 7, 21, 45. 
HoMESTEAD, 18. INJUNCTION BOND, 2. LANDLORD AND TENANT, 1. LOST 
DEED, 1. MALICIOUS PROSECUTION, 4. MortTGaags, 5, 6. PRACTICE IN Su- 
PREME CouRT, 10. PRomMiIssORY NOTES, 2. REMOVAL TO FEDERAL CouRTSs, 
1,3. STopPpAGE IN TRANsITU, 6. TRESPASS TO TRY TITLE, 5. TRIAL OF 
RIGHT OF Property, 4. Usury, 4. VENDOR AND VENDEE, 8. VENDOR'S 
Lien, 4. VESTED RIGHTS, 1. 

CASES CITED. See APPEAL, 4. APPEAL Bonn, 4, 5, 6. CommuNiItTy PRopP- 
ERTY, 3. ESTATES OF DECEDENTS, 24. EVIDENCE, 38. HOMESTEAD, 7, 19. 
INNOCENT PURCHASER, 12. JUDGES, 2, STOPPAGE IN TRANSITU, 1, 3. WRIT 
oF ERROR, 2. 

CASES DISTINGUISHED. See Account, 2. Conrracts, 3. DAMAGES, 7. 
HOMESTEAD, 6. INNOCENT PURCHASER, 6, 7, 12. MortGaGsEs, 6. NEGLI- 
GENCE, 17, 19. PRE-EMPTION, 2. SET-OFF, 2. VENUE, 4. 

CASES OVERRULED. See VENDOR AND VENDEER, 11. 


CASES REVIEWED. See ACKNOWLEDGMENT, 7,9. BILL oF ExcEpTions, 4. 
COMMUNITY PROPERTY, 2, 8,9. INNOCENT PURCHASER, 5, VENDOR’s LIEN, 6, 

CATTLE-GUARDS. See NEGLIGENCE, 14-16, 

CERTIORARI. See JURISDICTION, 3, 

CHARGE. See NEGLIGENCE, 1-4, 25, 32. 

1, See statement of case for charge of court on fraud held not to be erro- 
neous. Tucker v. Hamlin, 171. 

2. It is not error to refuse a special charge which has been substantially 
given in different language in the general charge. Id. 

3, The practice of admitting improper evidence, and then attempting to 
correct its effect by an instruction, disapproved. Jd. 

4, Where the pleading alleged, and evidence was introduced, to the effect 
that the railway company had agreed to stop its train at a particular point, 
viz., @ section-house, and then refused so to do, in an action for damages 
against the company it was error in the court to charge that, ‘‘under the 
allegations and proof, it is immaterial to the plaintiff's right to recover, 
whether the train was stopped at the section-house or not, and in making 
up your verdict you will not consider that question.” Ormond v. Hayes, 180, 
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.CHARGE — continued. 

5. Such a charge is also, to some extent, one upon the weight of evi. 
dence. Id. 

6. A charge of the court as follows: that as soon as “the deceased 
alighted in safety from the car in which he and his wife (the plaintiff) were 
carried, then the relation ceased, and from that time the defendants owed 
them no duty as passengers,” is too strong and unqualified in its character 
Id. : 

7. The following charge of the trial court is held to be erroneous; «]¢ 
the plaintiff was discharged from the prosecution by the examining mag- 
istrate who examined the case, then the presumption of law is, that there 
was no probable cause; but if the evidence further shows that the defendant 
had reasonable cause to believe, and did believe, that the facts stated in the 
complaint were true, then he would have such probable cause as the law 
contemplated,” because (1) The discharge of the defendant in a criminal 
prosecution does not raise a presumption of probable cause, (Following 
Griffin v. Chubb, 7 Tex., 614.) (2) The want of probable cause is a question 
of fact for the jury to determine, and such charge gives to that fact a 
prominence to which it was not entitled. Heldt v. Webster, 207. 

8. A charge as to the presumption arising from a certain state of facts, 
unless a conclusive presumption arises, is a charge on the weight of eyi- 
dence. Id, 

9. See opinion for a charge in regard to goods in transitu held to be 
erroneous, in holding that the transit of goods ceased on their delivery to 
an agent of the purchaser, when the jury should have been told that the 
goods were still in transitu if they were only received by the agent to be 
forwarded to their original destination. Halff v. Allyn, 278. 

10. See opinion for charge of court held erroneous as applied to the case, 
Eylar v. Eylar, 315, 

11. Acharge of the court that the right of stoppage in transitu ef goods 
sold existed in the seller, not only in the event of the insolvency of the 
vendee, but for other adequate cause, without explaining the meaning 
applied by the court to the words ‘‘ other adequate cause,” is error. Fox vy, 
Willis, 373. 

12. It is improper in the court to emphasize in its charge any particular 
portion of the evidence, unless it certainly establishes, as matter of law, 
some issue involved in the proceeding ; but a disregard of this rule will only 
afford ground for reversal when it is calculated to mislead the jury. Med- 
lin v. Wilkins, 409. 

13. Instructions asked by counsel on the trial of a cause should always be 
signed by counsel asking them. Houston v. Blythe, 506. 

14. A charge as to outstanding title is erroneous, where there is no evidence 
as to that subject introduced. Belcher v. Fox, 527. 

15. Abstract propositions of law asked by counsel to be given as instruc- 
tions to the jury, though correct as applicable to minor issues, should be 
refused when the law has been fairly presented in the main charge of the 
court, as their tendency is to distract the attention of the jury by giving 
undue prominence to such issues. Newman v. Farquhar, 640. 

16. See opinion for a charge of the court in regard to the manner in 
which a jury should proceed in estimating damages, which, while not so 
clear and satisfactory as it should be, yet furnished the jury a rule for their 
guidance which cannot be said to be inapplicable to the case,— for facts 
of which see statement. Galveston Oil Co. v. Malin, 645. 

17. The better practice in suits for damages for personal injuries is for 4 
party, who is disappointed with the terms in which the district judge has 
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CHARGE — continued. 
stated to the jury the rule to be followed in estimating damages, to at once 
ask him to give to the jury in addition a carefully drawn instruction em- 
bracing the rule to be followed in estimating the damages, as he believes it 
tobe. Id. 

18. See opinion for a charge asked and refused which was directed to the 
question of contributory negligence on the part of the employee of a com- 
pany, suing it for damages on account of personal injuries, which, though 
correct, yet the action of the court in refusing it afforded no ground for 
reversal, the substance of it having been given in the main charge to the 
jury. Id. 

19. See statement of case for a charge of the court in a suit brought to 
recover damages for injury sustained in the construction of a railway, con- 
cerning which there was no such error as to require a reversal. G., 
C&S. F. PR. Co. v. Eddins, 656, 

20. See charge of court in regard to homestead held correct. Bray v. 
Aikin, 688. 


CHATTEL. See LAND CERTIFICATE, 1, 2. 


CHATTEL MORTGAGES. See MortGacss. 

1, It was the intention of the act of April 22, 1879 (R. S., App., p. 15), to 
dispense with the registration in full of chattel mortgages, and to provide in 
lieu of it for the deposit with the clerk of the original mortgage itself, or 
atrue copy of it, there to be kept for the inspection of the parties inter- 
ested, and to have a minute of the mortgage entered in a book, so that it 
might be perceived what were its contents, date of filing, ete. Brothers 


v. Mundell, 240. 

2. An indorsement on a chattel mortgage by the county clerk, that it had 
been ‘‘filed for record” on a certain day, and that it had been recorded in a 
book for the registry of deeds, properly certified, is not evidence of such a 
deposit and filing of the mortgage as is required by the act of April 27, 
1879. R.S., App., p. 15. Such an instrument is not admissible in evidence 
as against creditors of the mortgagor, and as against creditors and as against 
subsequent purchasers and mortgagees in good faith, and as to them is 
void. Id. 

8. When possession of property described in a chattel mortgage remains 
with the mortgagor, and the instrument is not filed as required by the stat- 
ute, the mortgage is absolutely void as to creditors of the mortgagor, no 
matter whether they had actual notice of the mortgage or not, and with- 
out regard to whether they were creditors in good faith. Jd. 

4. The execution of a mortgage on chattel property cannot affect the right 
of a creditor of the mortgagor to levy upon it and sell his interest under exe- 
cution; the purchaser would buy subject to the mortgage lien, having 
notice thereof, If after purchase the rights of the lien holder are jeopar- 
dized, he may sequester the property in a suit against the mortgagor, and 
make the purchaser under execution a party. Sparks v. Pace, 298. 

5. The mortgagee, under such circumstances, cannot maintain the statu- 
tory action against the purchaser at execution sale to try the right of 
property, he not being in possession, nor entitled to possession. If, in 
mistaking his remedy, the mortgagee brings his action for trial of right of 
property, and sells under judgment the property mortgaged under a sep- 
arate proceeding against the mortgagee, he cannot enjoin the judgment 
rendered against him in the suit to try the right of property by showing 
that fact. He must return the property or pay the judgment. Id, 
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CHATTEL MORTGAGES — continued. 

6. When a tenant from month to month mortgages personal property to 
another, and the rent due his landlord for the month in which the mort- 
gage is executed has been paid, and the property remains upon the premises 
by permission of the mortgagee from month to month, the lien of the land- 
lord is subordinate to that of the mortgage. H. R. E., B. & B, Association 
v. Cochran, 620. 


CHILDREN. See NEGLIGENCE, 1-5, 18, 32. WHILLs, 4-7. 
CITIES. See MUNICIPAL CORPORATIONS. 

CIVIL LAW. See ALTERATIONS AND ERASURES, 1. 
COLLATERAL SECURITY. See Promissory Norgs, 2. 


COLONIZATION LAWS, See LanpD TITLEs, 1. 

1, Hodge v. Donald, 55 Tex., 344, followed ; and held, that when a colonist 
in Peters’ colony settled upon land in 1848, which was appropriated after. 
wards by a certificate issued to him in 1850 as the head of a family, his wife 
having died in 1849, the land belonged to the community estate of the hus- 
band and wife. Rudd v. Johnson, 91. 

2. See statement for a contract made in 1836 which was construed to con- 
vey an undivided half of the land to which one of the parties was entitled 
as a colonist, and which empowered him to sell that half and no more, 
Mast v. Tibbies, 301. ‘ 

3. An agreement was made int 1835, by which a colonist agreed to convey 
a portion of the headright league which might be granted to him as such 
in consideration that the other contracting party should defray all the ex- 
penses of removing him and his family to Texas and all expenses incident 
to procuring title from the government. Held: 

(1) That the agreement was violative of law and void. 

(2) Any ratification of such agreement prior to March 17, 1836, was also 
a nullity. 

(3) No right could be enforced under such contract on account of the pro- 
curement of a special relief act, under which the contracting party pro- 
cured for the heirs of the deceased colonist the land. Such relief act will 
be regarded as a bounty by the state, unless it is shown that it was the 
recognition of a legal obligation from the government to the colonist. Grant 
v. Heirs of Wallis, 350. 

4, A colonist in Peters’ colony settled with his wife and child on the 
land afterwards granted to him in 1843, and improved it. In 1844, during 
his absence with his family to another state, the wife and child died. In 
1845 he returned, and two years afterwards again married, and with his 
second wife lived on the land until 1854. The colonist in his application for 
the land made oath to his immigration as a colonist with his wife and child 
prior to July, 1848. Held, that the children of the second marriage inher- 
ited from their mother no interest in the land. Norton v. Cantagrel, 589. 


COLOR OF TITLE. See IMPROVEMENTS, 3. 


COMMISSIONER OF DEEDS. 

1. An acknowledgment to a deed, taken before a commissioner of deeds 
in another state, who was appointed under the statute (Pasch. Dig., 3762), is 
not affected by the fact that the governor who appointed the commissioner 
had gone out of office before the acknowledgment was taken. The com- 
missioner once appointed could continue to act as such until he was removed 
by the governor. Thorn’s Heirs v. Frazer's Heirs, 259, 
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COMMISSIONER OF THE GENERAL LAND OFFICE. 
1. The commissioner of the general land office has no authority to create 
or annul titles to land by ex parte orders to surveyors. Hanrick v. Cav- 
anaugh, 1. 


COMMUNITY PROPERTY. See AtracuMent, 4. EsTaTEs OF DECEDENTS, 
12, 13. HusBanD AND WIFE, 2. INNOCENT PURCHASER, 17. SEPARATE 
PROPERTY. 

1. A judgment rendered against a surviving husband, obtained in a suit 
upon a community debt, which is begun after the wife’s death, is binding 
upon the community property, and this though the heirs of. the wife are 
not made parties and the pleadings in the cause fail to allege that the claim 
is for a community debt. Though the judgment is against the husband 
alone, a levy and sale of community property passes the title; and the 
sheriff's deed conveying the right, title, interest and claim of the surviving 
husband; passes to the purchaser the right and title which had vested in the 
community. Carter v. Conner, 52, 

2, Jones v. Jones, 15 Tex., 143; Stramler v. Coe, 15 Tex., 211, discussed. 
Id. 

8. Woodley v. Adams, 55 Tex., 530; Brewer v. Wall, 23 Tex., 585; Allison 
v. Shilling, 27 Tex., 454; Tucker v. Brackett, 28 Tex., 336; Burleson v. Bur- 
leson, 28 Tex., 418; Good v. Coombs, 28 Tex., 50, cited and approved. Id. 

4, Though the administrator of a deceased husband’s estate has authority 
to maintain a suit to recover land for purposes of administration belong- 
ing to the community, without joining therein the heirs either of the de- 
ceased husband or wife, still a judgment against him in such a suit would 
constitute no bar toa suit by the heirs of the mother for her community 
interest. Rudd v. Johnson, 91. 

5. Hodge v. Donald, 55 Tex., 344, followed; and held, that when a colo- 
nist in Peters’ colony settled upon ldfid in 1848, which was appropriated 
afterwards by a certificate issued to him in 1850 as the head of a family, his 
wife having died in 1849, the land belonged to the community estate of the 
husband and wife. Id. 

6. The principle again announced that the survivor of the marital relation 
has authority, without administration on the estate of the deceased spouse in 
any of the statutory modes, to sell community property to pay community 
debts which are a charge upon it; that the property thus sold is charged 
with the payment of debts contracted during the marriage. Sanger v. 
Moody, 96. 

7. The act of 1856 did not withdraw such power of sale from the sur- 
vivor, but was intended to enlarge such power; following Lumpkin v. 
Murrell, 46 Tex., 58, and other cases cited. Id. 

8. Wenar v. Stenzel, 48 Tex., 490; Veramendi v. Hutchins, 48 Tex., 552, 
and Johnson v. Harrison, 48 Tex., 266, reviewed, and the conclusion an- 
nounced that a sale made in good faith by the survivor of the community 
of the common property to pay community debts, was valid, and the pur- 
chaser would be protected. Id. 

9. Tillinghast v. Champlin, 4 R. I., 209-212, cited and reviewed, and the 
principle announced that the purchaser of community property under cir- 
cumstances above stated is not bound in his own protection to see that the 
purchase money is applied to the payment of the community debts. It is 
essential, however, to the protection of the purchaser, that the considera- 
tion paid be not grossly inadequate, that there be no collusion or fraud to 
which he is a party, and that he have no knowledge of any intention to mis. 
apply the proceeds, Id. 
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COMMUNITY PROPERTY — continued. 
10. No property acquired by the wife during coverture becomes her ge 
arate estate except such as is derived by gift, devise or descent; all acquired 

in any other manner is community property. Ezell v. Dodson, 331, 

11. Upon the death of the wife the common property is held by the husband 
for the payment of community debts, and the deceased wife's portion de- 
scends to her children subject to the right of the husband to use it in pay- 
ment of such debts, and of creditors to enforce against it their community 
demands. Hill v. Osborne, 390. 

12. In asuit by one claiming land under two sales, one under a trust deed 
and the other an execution or judgment, both alleged to be for community 
debts, the heirs of the deceased wife of the defendant debtor intervened, 
alleging it to be community property, and claiming an interest of one-half 
in the property. The plaintiff asked that in the event his purchases at 
trust sale and execution were not valid, the property might be subjected to 
the satisfaction of the judgment debts he held against the community es- 
tate, and he alleged insolvency of the defendant and of the community 
estate. Held, that it was proper for the court to settle the rights and equities 
of all the parties growing out of the subject of litigation, and it should not 
have sustained a demurrer that deprived the creditor of a relief he was en- 
titled to when seeking to enforce marital debts against the community 
property chargeable with their payment. Jd. 

13. While the husband cannot dispose, by will, of his wife’s community 
interest, yet if he attempts to do so, and she should elect to take under the 
will, she would be thereby estopped from afterwards asserting her right to 
the community. Moss v. Helsley, 426. 

14. The intent to dispose, by will, of the husband or wife, of the com- 
munity interest of the connubial partner, must be evidenced by explicit 
language. A will by the husband, devising ‘“‘my interest in about one 
thousand six hundred acres of land patented to Rice M. and Mary S. Gate- 
wood,” which was community property, conveyed only the husband’s undi- 
vided half thereof. Jd. 

15. The husband made a deed, conveying community land, which was not 
delivered. Held, that the wife, who, as executrix, after the husband’s 
death, refused to deliver the deed (there being no fraudulent intent on her 
part), could not be made liable to parties claiming under the deed for the 
value of their interest in the land lost thereby. Jd. 

16. The husband having control of the community and separate property 
of the wife, one negotiating for the purchase of either is not bound to con- 
tract with the wife; and when, on purchasing, he is presented with a deed 
signed by husband and wife, and duly acknowledged before the proper of- 
ficer, he has a right to believe that the wife has freely and with full knowl- 
edge given her consent to the same, and is not affected by the fraud of 
others in procuring her signature, of which he has no knowledge. Pierce v. 
Fort, 464. 

17. Though if a fraud be perpetrated in securing her signature, and the 

e purchaser, though ignorant of its character, is wilfully blind, that he may 
profit by it, he will be regarded as having perpetrated it, so far as it affects 
the validity of the deed. Id. 

18. The statute (Pasch. Dig., 4648) which gave to the surviving husband 
power to sell the community estate after the filing of-an inventory, on the 
death of the wife, must be strictly construed ; and such filing could not give 
validity to a sale made after the death of the wife and before compliance by 
the husband with the terms of the statute. Grifin v. Ford, 501. 

19, If, after the filing of such inventory, the surviving husband is about 
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COMMUNITY PROPERTY — continued. 


to waste the common property, though the heirs may apply to the court for 
protection, their failure to do this can work no forfeiture of their rights to 
property sold illegally by the father before the inventory was filed. Jd. 

20. Where the land certificate is community property, which after the 
death of the mother is conveyed by the father, in the absence of some fact 
givmg him power to convey, the children must be entitled to one-half of 
the land, less the value of such property as they have received from their 
father or his estate. The rule as to the determination of the value of the 
community property, sold without authority by the surviving parent, is, 
that the property should be valued as at the time it is received from the sur- 
viving parent or his estate. Sparks v. Spence, 40 Tex., 702, cited and fol- 


~ 


lowed. Belcher v. Fox, 527. 
CONDITIONAL SALE. See DEED, 1, 2, 9. 


CONFEDERATE MONEY. 

1. In a suit on a promissory note given in 1863, and payable in “dollars” 
five years after date, the understanding of the parties as to the character 
of money in which it was to be paid may be shown from the nature of the 
transaction and its attendant circumstances. If payable in Confederate 
money, the holder was entitled to recover its value, estimated at the date of 
the contract. Taylor v. Bland, 2%. 


CONSOLIDATION. See Practice 1n District Court, 15. 
CONSTITUTION. See JurispicTIon, 8, 9. Lien, 1. ScHooL LAND, 1, 


CONSTITUTIONAL LAW. See VeEstTepD Ricuts, 1, 2. 

1. See statement of case for a contract made between a city and a private 
party, held not to be within the prohibition contained in section 26 of the 
Bill of Rights. Macdonell v. I. & G. N. R’y Co., 590. 

2. Constitutional provision as to damaging, destroying, etc., private prop- 
erty for public use, construed. Damages for use of street for railroad, G., 
C. & S. F. R. Co. v. Eddins, 656. See DAMAGEs, 23. 

3. Art. XVI, sec. 11, of the constitution, which declares the charging of 
a higher rate of interest than twelve per cent. to be usurious, and which 
required the legislature to provide appropriate pains and penalties to pre- 
vent and punish usury, was self-executing in its nature, so as to render all 
contracts for a higher rate than twelve per cent. illegal, from the date of 
the adoption of the constitution, and independent of laws afterwards en- 
acted in obedience to that provision. Hemphill v. Watson, 679, 

4, Any provision of a constitution is self-executing to the extent that 
anything done in violation of it is void. Following Buen v. Williamson, 4 
Humph., 259; and Watson v. Aiken, 55 Tex., 536. Id. 


CONSTRUCTION. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 2, 3. DEED, 3, 
WILLs, 20. 


CONTRACTS. See CoLonization Laws, 3. 

1. See statement for a contract made in 1836 which was construed to 
convey an undivided half of the land to which one of the parties was enti- 
tled as a colonist, and which empowered him to sell that half and no more, 
Mast v. Tibbles, 301. 

2. A contract between a sheriff who was, at the time, ex officio tax col- 
lector of his county, and another, under which each party was to furnish equal 
amounts of money to be invested in county scrip, the profits of which were 
to be equally divided, was illegal. The object of such a contract was for the 
sheriff to do indirectly, through another, for the benefit of both, an act 

Vou, LX — 45 
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CONTRACTS — continued. 


which the law prohibited him from doing directly. In such a case the law 
forbids relief to either party in enforcing an account and settlement between 
them, they never having settled. Following Riley v. Jordan, 122 Mass,, 233. 
Anderson v. Powell, 44 Iowa, 22, and other cases cited in the opinion, Read 
v. Smith, 379. 

8. This case distinguished from De Leon v. Trevino, 49 Tex., 91. Jd, 

4, Where a contract is made with the president of a railway company 
and signed by him and the secretary, though not authorized by the direct. 
ors, yet it appears that they knew of it, and, making no objection, stood 
by and saw the other party performing his part of the same, the company 
is bound. 7. & St. L. R. Co. v. Robards, 545. 

5. A railway company may bind itself to maintain a permanent depot at 
a particular place. Id. 

6. A contract made by a railway company for the building of a hotel by 
another at its depot, in consideration of which it agreed to encourage the 
proprietors of the hotel with the patronage of the company, and to dissuade 
all other parties from erecting a hotel at that depot, is not a contract in re. 
straint of trade nor beyond the power of the corporation. Id. 

7. When the execution of an agreement and warranty, prescribed bya 
corporation as a condition precedent to the enjoyment of the benefits of a 
contract with a party seeking to be a member thereof, and which forms the 
basis of the contract, is not executed as required, the party so failing can 
take no benefits, since the minds of the contracting parties did not so meet 
as to give the contract binding force on both parties. S. L. P., K. & Ladies 
of Honor, v. Grace, 569. 

8. See statement of case for facts, as applicable to which the above rule 
was applied. Id. 


CONTRIBUTION. See SURETIES, 1. 


CONVERSION. See DAamaaes, 5. 


1, When suit is brought for damages for the illegal conversion of goods, 
if the plaintiff be entitled to recover, the measure of damages would ordi- 
narily be the value of the goods at the time of their conversion with legal 
interest thereon from that time. Blum v. Thomas, 158. 


CORPORATIONS. See Municipal CORPORATIONS, 1. RAILROADS, 6. 


1. In a proceeding to dissolve a private corporation, no citation was prayed 
for, and there was no service on the individual who was alleged to have been 
the last president and manager of the corporation; nor was any appearance 
entered for him. It appeared from the information that by a means, and for 
a purpose, not disclosed, the affairs of the corporation were ;in the hands 
of a receiver, who, though not distinctly averred to have been cited or 
served, was the only party who appeared and answered the information, 
In the information itself, the legal conclusions of the pleader were sub- 
stituted in some particulars for facts which should have been specifically 
set forth. Held, that a final judgment dismissing the proceedings at the 
cost of the relator was proper. State v. Jefferson Iron Co., 312. 

2. If the powers of a corporation are not expressly, they are impliedly, 
restricted to such as are necessary for the attainment of the objects of its cre- 
ation, and it can perform no act, make no contract, aud incur no liability, 
but such as spring out of or are otherwise incidental to the purpose for 
which it was created. Waterbury v. City of Laredo, 519, 
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See ATTACHMENT, 5. PRACTICE IN SUPREME CouRT, 3. 

1. Where the petition prays for the recovery of the land in controversy, 
also for the purchase money of the certificate, as well as for money paid in 
accordance with the terms of the certificate, and a decree is rendered in 
favor of the plaintiff for the latter item alone, then, in such case, the costs of 
suit will be adjudged against the plaintiff. Wheatley v. Griffin, 209. 

2. When costs have been improperly taxed in the district court the proper 
practice is for the party aggrieved to call, in some manner, the attention of 
the district court to the matter, and demand of the clerk, after the judgment 
is entered, a bill of costs, duly itemized, and taxed by him as the law author- 
izes. The party can then move in the district court to have costs retaxed, 
setting forth the proper items of costs, or he can move to strike from the bill 
the objectionable items. Unless some such proceeding is had below the 
supreme court will not afford relief, when applied for on appeal for the first 
time. Allen v. Woodson, 651. 


COUNTERCLAIM. See JUSTICE OF THE PEACE, 


COUNTY COMMISSIONERS’ COURT. 

1. While a county court may meet and transact business in the absence 
of the county judge, the law does not in such case recognize any number of 
the county commissioners less than the whole as constituting a court. It 
results that any order made by three county commissioners, in the absence 
of the county judge, is not the order of a court, and is void. West v. 
Burke, 51. 

2. The act of July 29, 1876, to regulate the laying out, opening, classify- 
ing and working public roads, confers on the commissioners’ court of 
each county full jurisdiction over the subject, within the limits of their re- 
spective counties, to be exercised in its discretion. When it is clearly shown 
that its power over the subject has been transcended or grossly abused, the 
revisory power of the district court may be exercised. Bourgeois v. Mills, 76. 

8. That the commissioners of review had allowed no damages to one 
through whose land a public road was laid out, or that he was prevented by 
sickness from appearing before the commissioners of review, affords no 
ground for invoking the revisory power of the district court. Jd. 

COUNTY COURT. See Appeal, 3. CouNTY COMMISSIONERS’ CouRT, 1. JURIS- 
DICTION, 2. 
COUNTY SCRIP. See SHERIFF, 1. 


COURTS. See County COMMISSIONERS’ CoURT, 1, JURISDICTION, 1-3. Roaps, 
1, 2. 
COVENANTS. See DEED, 4. 


COVERTURE. See Estates.OF DeCEDENTS, 1. LIMITATIONS, 2. 
CREDITORS. See CHATTEL MORTGAGES, 2, 3. STATUTE OF FRAUDS, 1, 


DAMAGES. See INJUNCTION BonD, 3. NEGLIGENCE. 

1. See opinion for facts under which the court refused to disturb a verdict 

for $3,500 against a railway company for injuries sustained by a child ten 
years old at its turn-table. H. & T. C. R’y Co. v. Simpson, 103. 

2. When suit is brought for damages for the illegai conversion of goods, 
if the plaintiff be entitled to recover, the measure of damages would ordi- 
narily be the value of the goods at the time of their conversion with legal 

interest thereon from that time. Blum v. Thomas, 158. 

8. If one whose mental faculties are suspended by intoxicating drink is 
induced to continue to swallow spirituous liquor to such excess as manifestly 
to endanger his life, and he dies therefrom, he who thus takes advantage 
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DAMAGES — continued. 
of his helpless and drunken condition is liable in damages (under arts, 2899 
2900 and 2902 of the statutes) to the surviving husband, wife, children and 
parents of the deceased. McCue v. Klein, 168. 

4. The fact that the deceased killed himself by drinking on a wager ag 
to the quantity of liquor he could swallow, when the experiment was likely 
to result in death or great boeily harm, cannot relieve those who induced 
the act from liability. Conseut to an assault is no justification. Jd, 

5. The measure of damages for the wrongful seizure and conversion of 
goods is their value at the place of seizure on the day of their conversion. 
not what might be realized if they were retailed in small quantities and at 
different times. Evidence of their value, if retailed, tending in its nature to 
confuse and incline the jury to render a verdict for an excessive amount 
will, if excepted to, when such is its result, be cause for new trial, Tucker 
v. Hamlin, 171. 

6. The proper measure of damages for destruction of growing crops ig 
their value at the time of their destruction. Following Sabine & E, T, Ry 
Co. v. Joachimi, 58 Tex., 456. Tex. & St. L. R. Co. v. Young, 201, 

7. Ward v. Paducah R. R. Co., 4 Fed. Reporter, 862, discussed and dis. 
tinguished from this case. Id. 

8. Where a railroad company appropriates a portion of the land of an- 
other in the construction of its road thereon, without resorting to the 
statutory method of ascertaining the damages (R. S., 4195), the measure of 
damages for the appropriation is the value of the land on the day it wag 
taken, and that amount to be increased or diminished according as the 
remainder of the tract has been injured or benefited by the appropriation 
of the part used in the construction of the road. This amount may be in- 
creased by special injuries resulting from the trespass, and ina proper case 
by vindictive damages. B. B., B. & C. R. R. Co. v. Ferris, 26 Tex., 588, 
followed. Tex. & St. L. R. Co. v. Matthews, 215. 

9. In estimating such damages no separate account should be taken of 
the trees cut upon the land, but the value of the land taken, with the trees 
growing on it, should be assessed. Id. 

10. The pecuniary loss sustained in defending a suit involving title to 
land cannot be considered as damages which a party may recover; and 
when this is the only basis for actual damages there can be no recovery for 
exemplary damages. Vance v. Lindsey, 286. 

11. The plaintiff sued for damages on account of breach of a contract, 
whereby the defendant agreed to saw and deliver lumber at a specified 
price, at such times as the plaintiff should deliver stocks at defendant's 
mill. Held, that the measure of damages would be the difference between 
the contract price of the lumber and its market value at the place of deliv- 
ery, at the date when défendant refused to comply with his contract, 
Citing Williams v. Woods, 16 Md., 220. Guice v. Crenshaw, 344. 

12. See statement and opinion for facts under which a verdict for $2,000 
damages, and judgment thereon, was affirmed. H. & T. C. Ry Cov. 
Hook, 403. 

13. Where no malice is shown, the measure of damages against an officer 
for making arrest under process, through mistake, of one not named in the 
writ, is the value of time lost, the interruption of business and the bodily 
and mental suffering caused by the arrest. Hays v. Creary, 445. 

14. When neither the general statutes nor any special act contains any 
specific limitation in regard to claims upon railway companies for damages 
to land, the general statute of limitations will apply. H. & T. C. BR. Co. ¥. 
Chaffin, 558, 








DAMAGES — continued. 

15. Limitation is available as a defense against a statutory remedy for 
the recovery of damages resulting from the construction of a railroad, and 
the statute of two years applies. Id. 

16. A railway company secured the right of way across land by written 
agreement, which was not recorded. Afterwards, and before an embank- 
ment was made (for damages in constructing which plaintiff sued), the plaint- 
iff purchased the land without notice of the unrecorded agreement. Five 
years afterwards the purchaser sued for damages caused by the construction 
of the ditch. Held, 

(1) The fact that the company asked for a condemnation of the land for a 
road-bed did not revive the claim for damages or result in relieving from 
the bar of limitation. 

(2) If the purchaser occupied the attitude of an innocent purchaser with- 
out notice of the agreement made by the company with his vendor, this 
would authorize him to recover on condemnation the value of his land, but 
would not revive the right to damages already lost by the limitation of two 
years. Id. 

17. See opinion for a charge of the court in regard to the manner in which 
a jury should proceed in estimating damages, which, while not so clear and 
satisfactory as it should be, yet furnished the jury a rule for their guidance 
which cannot be said to be inapplicable to the case,— for facts of which see 
statement. Gulveston Oil Co. v. Malin, 645. 

18. The better practice in suits for damages for personal injuries is for a 
party, who is disappointed with the terms in which the district judge has 
stated to the jury the rule to be followed in estimating damages, to at once 
ask him to give to the jury, in addition, a carefully drawn instruction embrac- 
ing the rule to be followed in estimating the damages, as he believes it to 
be. Id. 

19. See opinion for a charge asked and refused which was directed to the 
question of contributory negligence on the part of the employee of a com- 
pany, suing it for damages on account of personal injuries, which, though 
correci, yet the action of the court in refusing it afforded no ground for re- 
versal, the substance of it having been given in the main charge to the jury. 
Id. 

20. See statement of case for facts as to the character of personal inju- 
ries, for which $1,000 damages were awarded, and which were held not 
80 excessive as to require a reversal. Id. 

21. The occupant and owner of a lot adjacent to a street, along which 
a railway had been constructed, sued for damage done his property by 
the construction of the road. On the trial the court refused to give a 
charge asked by the defendant, to the effect that the plaintiff could only 
recover when some actual physical damage was done to the lot by the con- 
struction of the road, and that the jury should reject from consideration all 
claim for damages based upon probable injury to occur from fire, from 
noise of trains, from probable running off the track of cars on the premises 
of plaintiff, and from probable scaring of horses. Held, that there was no 
error in refusing the charge. G., C. & S. F. R. Co. v. Eddins, 656. 

22. The right to damages for injury done to property adjacent to a street 
along which a railway track is constructed, when the city, having author- 
ity, had granted the right of way, is not restricted to cases where the street 
has been exclusively appropriated by the road, or where the road has been 
unskilfully constructed. R. R. Co. v. Odum, 53 Tex., 353, referre@ to and 
discussed. Jd. 

23. By art. 1, sec. 17, of the constitution of 1876, it is provided that ‘no 
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DAMAGES — continued. 
person’s property shall be taken, damaged or destroyed for, or applied to 
public use, without adequate compensation.” Held: ; 

(1) The damage done to property by the construction of a railroad ag 
much entitles one to recovery as if the property had been destroyed, 

(2) It is not necessary that a railway along a street should exclusively ap- 
propriate it, in order to entitle an adjacent proprietor to damages for jtg 
construction, 

(8) When such road along a street inflicts such special injury on the abut. 
ting owner as to practically deprive him of the ordinary use and enjoyment 
of it, an action for damages will lie. Following Ashley v. Port Huron, 35 
Mich., 296; Pumpelly v. Green Bay R. R. Co., 13 Wallace, 166, and other 
cases cited. 

(4) When by the construction of the road the use of the street by the ad- 
joining owner is very greatly impaired, and the injury in this respect is one 
special in its character, and not one common to the entire community, an 
action to recover such special damages will lie, 

(5) In such case it is immaterial to inquire in whom the fee to the street 
was vested, when it is shown that it was dedicated to the use of the public, 
and the com, liinant, as the owner of adjacent property, bas an easement and 
a substantial and valuable right in the street. In every such case, he who 
sustains special damage by the construction of a railway along it, has a 
right of action, no matter where the fee is vested. Jd. 

24, See statement of case for a charge of the court in a suit brought to 
recover damages for injury sustained in the construction of a railway, con- 
cerning which there was no such error as to require a reversal. Jd, 


DEATH. See DamaGes, 3, 4. INJURIES RESULTING IN DEATH. NEGLIGENCE, 
DEBTOR AND CREDITOR. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 
DECREE. See BounpDary, 3. 4. JUDGMENTS, 7. 


DEED. See EvIDENCE, 38, 39. INNOCENT PURCHASER, 7, 9. Lost DEED. VENDOR 
AND VENDEE, 13. 

1. In determining whether what purports to be a sale of land amounts to 
a sale or is a mortgage, equity will look to the intention of the parties, to 
be gathered from their situation and conduct, and all surrounding facts, as 
well as to the written memorials of the contract. If the relation of debtor 
and creditor existed when the deed was made, and which it assumed to can- 
cel, then whether the transaction would be regarded as a conveyance abso- 
lute or a conditional sale would depend on whether the debt was absolutely 
satisfied by the deed, or whether the apparent vendee still had a right of 
action against the vendor on his debt. Citing Conway v. Alexander, 7 Craneh, 
218; 2 Edw. Ch., 138, and 6 Paige, 480. Calhoun v. Lumpkin, 185. 

2. When a debt forms the consideration for a deed, and there -is no 
agreement at the time for a repurchase, the amount paid being a fair value 
for the property, and afterwards there is an agreement for reconveyance on 
the payment of the precise sum to which the old debt would have amounted 
had it not been paid, the case becomes a strong one to show that no mort- 
gage was intended between the parties. Id. 

3. Every part of a deed should be given effect to,.if this can be done; 
but if it evidence conflicting intentions on its face, the object of the grant 
being considered, effect shall be given to what may appear to be the con- 
trolling intention of the grantor. Pugh v. Mays, 191. 

4. Upon an interchange of lands, each deed contained a stipulation that 
if the grantee was ousted from possession the deed should be of no effect, 
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PEED — continued. 
and he should have the right to re-enter, possess and own the land given in 
exchange; but each deed also contained a covenant of general warranty. 
Held, 

(1) The party ousted of his possession by one having superior title had the 
right to elect whether he would re-enter or rely on his warranty. 

(2) This right of re-entry existed as against a purchaser of the land given 
in exchange, for the law charged him with notice. 

(8) The warranty worked no estoppel. Id. 

5. A deed made by one charged with a criminal offense to another, to 
enable such other to take the requisite oath as to property, as surety on 
his appearance bond, and to secure the bondsman against loss on account 
of the suretyship, though absolute on its face, vests the title only to the ex- 
tent and for the purposes of the specific trust, and is not illegal as tending 
to subornation of perjury. Wallace v. Lewis, 247. 

6. One who contracted verbally for the purchase of land testified that he 
went with the owner of the land to a lawyer’s office and had the deed 
drawn up, when the owner delivered it to him, and then he handed it back 

‘ to the owner that he might acknowledge it for registration, when both went 
F to hunt an officer for that purpose, the note for purchase money having 
been already delivered to the vendor of the land. The vendor refused after- 
wards to acknowledge the deed. Held, the question of delivery of the deed 
vel non was for the jury, the evidence being conflicting; but if the facts oc- 
curred as above stated there was a delivery of the deed. Towery v. Hender- 
son, 291. 

7. A deed which destribes the interest in land intended to be conveyed as 
“an undivided one-third of one-sixth of a league in Navarro county, Texas, 
patented to Elijah Powers, the same being one-third of the interest in said 
land conveyed by the sheriff of Navarro county to J. P. Bowles and J. F. 
Jeffries,” the deed from the sheriff already in evidence identifying the in- 
terest in the league conveyed, is sufficiently descriptive. Following Mont- 
gomery v. Carlton, 56 Tex., 433; Knowles v. Torbitt, 53 Tex., 557, and other 
cases cited in opinion. Bovreles v. Beal, 322. 

8. The constitution, art. III, sec. 56, recognizes the power in the legisla- 
ture to give effect to informal and invalid wills or deeds, and restricts its 
power only in one respect. Johnson v. Taylor, 360. 

9. It was error to instruct a jury that they could not find a deed abso- 
lute on its face to be a mortgage, unless the fact that it was so intended 
should be established by two witnesses, or by one witness and strong cor- 
roborating circumstances. This gule is applicable only to cases in which it 
is sought to establish a trust by proving the declarations of a deceased 
trustee, or when the trustee is testifying to the trust in his own interest. 
Distinguished from Moreland v. Barnhart, 44 Tex., 275; and Peters v. 
Clements, 46 Tex., 114, followed. Pierce v. Fort, 464. 

10, A tract of land was conveyed by deed, which described it by metes 
and bounds, by the name of the grantee, and as ‘‘ containing eight hundred 
acres, more or less.” It was transferred by several deeds to successive 
purchasers by the same description, except that the words ‘‘ more or less” 
were omitted. The last purchaser, B., sold to three parties; to one he con- 
veyed an undivided interest of three hundred acres, to another an undivided 
interest of three hundred and fifty acres, and to another an undivided 
interest of one hundred and fifty acres, making in all eight hundred acres, 
These three interests were purchased by C., who went into possession, and 
claimed the entire survey. B. afterwards sold all his interest in the sur- 
vey to D., describing it as an excess, ‘‘ more or less, above the eight hundred 
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DEED — continued. 
acres heretofore conveyed by this vendor.” The excess was about two 
hundred acres. In a suit brought by D. against C. to recover that eXCegs 
held, that the deed to D, conveyed whatever excess in the survey there Wes 
over eight hundred acres. Troy v. Ellis, 630. 


DEED OF TRUST. See Community Property, 12. Limitations, 5, Mort. 
GAGES. 

1. One purchasing land at sheriff's sale borrowed the money with which 
to pay for it, and executed a deed of trust to the land contemporaneous} 
with the sheriff's deed, in which he recited that ‘the property is not jp. 
cumbered, and is not my homestead; my homestead lies in Dallas county 
west of Dallas.” Held, no homestead rights could attach to the land in 
favor of the purchaser as against the deed of trust. The sheriff's deed ang 
the deed of trust must be regarded each as parts of the same transaction 
by virtue of which the purchaser acquired the land. Denni v. Elliott, 337, 


DEMAND. 
1. When the obligation to pay is complete, no demand is necessary beforg 
bringing suit. Ballew v. Casey, 573. 























DEMURRER. See COMMUNITY PROPERTY, 12. PLEADING, 4, 14, 


DEPOSITIONS. 

1, An objection to the reading of a deposition based on the fatt that, in 
the notice to take the depositions, the witness was described by a given 
name different from his true name, is an objection to the manner and form 
of taking, which must be reduced to writing, filed, and notice thereof given 
to the opposing party. Jones v. Ford, 127. 

2. See opinion for a question to a witness held to be leading, and sug- 
gesting the answer desired. But objections to such a question, when the 
witness testifies by deposition, go to the manner and form of taking, and 
must be made previous ts the commencement of the trial, or will be re- 
garded as waived. Mills v. Herndon, 353. 

3. Evidence of a witness taken by deposition, which was incorporated 
in a statement of facts on a former trial, and signed by opposing counsel, 
the deposition having been lost afterwards, may be used on a subsequent 
trial between the same parties, it being shown that it pertained to facts 
depending on an inspection of a paper alleged to be forged, and that the 
witness, though still alive, had, since his former examination, become blind, 
Houston v. Blythe, 506. 


DEPUTY. 


DESCENT AND DISTRIBUTION. See Community Property, 11, 12. Es- 
TATES OF DECEDENTs, 11. HEIRS. HOMESTEAD, 20-22. SEPARATE PROP- 
ERTY, 8. VENDOR AND VENDEE, 10, 11. WILLS, 6. 

1. The widow of one who died in 1868 administered upon his estate, 
which consisted of land owned by the deceased husband as his separate 
property, and other property, all of which was set aside to the surviving 
widow by the probate court, in lieu of property exempt from forced sale, 
there being no homestead. In a suit brought by children of the father by 
a former marriage for the land, held, ; 

(1) The order setting aside all of the estate to the surviving widow con- 
cluded the administration. 

(2) The surviving widow was entitled to a life estate in one-third of the 
land; title to the other two-thirds vested by inheritance in the children, and 
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DESCENT AND DISTRIBUTION — continued. 
the one-third after the death of the step-mother vested also in them. Floyd 
y. Terrell, 284. 

2, Where a special bequest was made to the son (who was already dead), 
and to ‘‘ his heirs and assigns forever,” with another clause conveying to the 
testator’s wife ‘‘all the remainder of my estate in lands, goods, chattels, 
credits and rights,” but precluding her from disposing of property willed to 
the children, it was held that the property embraced in the void bequest was 
subject to the laws of descent and distribution. Moss v. Helsley, 426. 

8. A colonist in Peters’ colony settled with his wife and child on the land 
afterwards granted to him in 1843, and improved it. In 1844, during his 
absence with his family to another state, the wife and child died. In 1845 
he returned, and two years afterwards again married, and with his second 
wife lived on the land until 1854. The colonist in his application for the 
land made oath to his immigration as a colonist with his wife and child 
prior to July, 1848. Held, that the children of the second marriage inher- 
ited from their mother no interest in the land. Norton v. Cantagrel, 538. 


DISCRETION. See Jury, 2. 

DISQUALIFICATION OF JUDGES. See Jupaes. 

DISTRIBUTION. See DESCENT AND DISTRIBUTION. WILLS, 6. 
DISTRICT COURT. See APPEAL, 6. JURISDICTION, 1-3. Roaps, 1, 2. 


DIVORCE. 

1. While the domicile of the husband fixes that of the wife, no presump- 
tion to that effect can obtain in a suit for divorce brqught by the wife, in 
a county in which she alleges her permanent residence to be. Jones v. 
Jones, 451. 

2. The district courts of Texas have jurisdiction to pass upon questions 
affecting the continuance of the marital relations, in the suit brought by the 
wife in the county in which she has a permanent residence, no matter 
where the offenses for which the divorce is sought were committed, Fol- 
lowing 9 Wall., 123, and other authorities cited. Jd. 

8. It is not improper in a suit for divorce to insert general charges of 
cruelty and follow them with allegations of one or more specific acts, which 
may or may not be included in the specific charge. Jd. 

4, A charge in a petition for divorce of excesses or cruel treatment, 
alleged to have been committed between the last of November and the first 
of May following, without designating the place, is sufficiently specific. Id. 

5. In a suit for divorce brought by the wife, in which, among other 
allegations of cruel treatment, she charged that the defendant had filed a 
bill for divorce against her in another state, falsely charging her with adul- 
tery, it was not improper to attach a copy of the bill to the petition as an 
exhibit; and exceptions to the allegation on the ground that the bill was 
not sworn to were properly overrulei. Id. * 

6, Evidence by a witness that the defendant in a divorce suit had stated 
to him that his wife was a prostitute at heart and had committed adultery 
is admissible under an allegation that the husband had told the witness that 
his wife ‘‘ was a prostitute.” Jd. 

7. The law regards with indulgence the outbursts of resentful language 
from a woman who is unjustly charged with want of chastity by her hus- 
band. Id. 

8. When a suit for divorce by a wife is based in part on the alleged 
cruel and outrageous conduct of the husband in filing a bill for divorce 
against her in another state, in which he charged her with unchastity, 
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DIVORCE — continued. 
and on the trial the defendant introduced no evidence in support of such 
charges, the filing of the bill may be presumed to have been maliciously 
done, especially when it was shown that in conversations with third parties 
he indulged in the same charge against his wife. Id. 
9. The public aspersion of a virtuous wife by her husband, charging her 
with unchastity, constitutes such cruelty as will entitle her to divorcee, Jq, 
10. See opinion for facts under which it was held that a divorce was 
properly granted. Jd. 


EMINENT DOMAIN. 

1, Wherea railroad company appropriates a portion of the land of another 
in the construction of its road thereon, without resorting to the statutory 
method of ascertaining the damages (R. S., 4195), the measure of damages 
for the appropriation is the value of the land on the day it was taken, and 
that amount to be increased or diminished according as the remainder of the 
tract has been injured or benefited by the appropriation of the part used in 
the construction of the road. This amount may be increased by ‘special 
injuries resulting from the trespass, and in a proper case by vindictive dam- 
ages. B. B., B. & C. R. R. Co. v. Ferris, 26 Tex., 588, followed. Tex. & St, 
L. R. Co. v. Matthews, 215. 

2. In estimating such damages no separate account should be taken of the 
trees cut upon the land, but the value of the land taken, with the trees grow. 
ing on it, should be assessed. Id. 

3. One who permits a railway company to enter upon his land and clear 
aright of way for its road-bed without objection, under verbal authority 


from him so to do, cannot afterwards repudiate the permission and maintain 
an action in trespass to try title to recover the strip so used for operating 
the road. Citing Mills on Em. Domain, sec. 142, and cases there cited, and 
57 Mo., 256. 7. & St. L. R. Co. v. Jarrell, 267. 


EQUITABLE ESTATE. See Homesteap, 14. 


EQUITY. See INJUNCTION BonD, 1. JUDGMENTS, 6. MUNICIPAL CORPORATIONS, 
6. SPECIFIC PERFORMANCE, 1. TRIAL OF RIGHT OF PROPERTY, 4. 

1. A deed made by one charged with a criminal offense to another, to 
enable such other to take the requisite oath as to property, as surety on his 
appearance bond, and to secure the bondsman against loss on account of the 
suretyship, though absolute on its face, vests the title only to the extent and 
for the purposes of the specific trust, and is not illegal as tending to subor- 
nation of perjury. Wallace v. Lewis, 247. 


ESTATES OF DECEDENTS. See INNOCENT PURCHASER, 15. WILLS. 

1. A note executed to a feme sole who married before its maturity, and, 
qualifying as administratrix after her marriage, inventoried the note as 
assets of the estate of a former Husband, is subject to the law of limitation, 
which cannot be defeated by setting up coverture. Taylor v. Bland, 29. 

2. Though the administrator of a deceased husband's estate has authority 
to maintain a suit to recover land for purposes of administration belonging 
to the community, without joining therein the heirs either of the deceased 
husband or wife, still a judgment against him in such a suit would consti- 
tute no bar to a suit by the heirs of the mother for her community interest. 
Rudd v. Johnson, 91. 

3. The principle again announced that the survivor of the marital relation 
has authority, without administration on the estate of the deceased spouse 
in any of the statutory modes, to sell community property to pay commu- 
nity debts which are a charge upon it; that the property thus sold is charged 
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STATES OF DECEDENTS — continued. 
with the payment of debts contracted during the marriage. Sanger v. 
Moody, 96. 

4. The act of 1856 did not withdraw such power of sale from the sur- 
yivor, but was intended to enlarge such power; following Lumpkin v. Mur- 
rell, 46 Tex., 58, and other cases cited. Id. 

5, Wenar v. Stenzel, 48 Tex., 490; Veramendi v. Hutchins, 48 Tex., 552, 
and Johnson v. Harrison, 48 Tex., 266, reviewed, and the conclusion an- 
nounced that a sale made in good faith by the survivor of the community of 
the common property to pay community debts, was valid, and the purchaser 
would be protected. Id. 

6. Tillinghast v. Champlin, 4 R. I., 209-212, cited and reviewed, and the 
principle announced that the purchaser of community property under cir- 
cumstances above stated is not bound in his own protection to see that the 
purchase money is applied to the payment of the community debts, It is 
essential, however, to the protection of the purchaser, that the consideration 
paid be not grossly inadequate, that there be no collusion or fraud to which 
he is a party, and that he have no knowledge of any intention to misapply 
the proceeds. Id. 

7. Prima facie an unconditional certificate is the separate property of him 
towhom it issued, the conditional certificate having issued to him as a single 
man. Porter v. Burnett, 220. 

8. An unlocated land certificate is a chattel. By consent of the heirs of 
the grantee it might be located and divided as realty, but not so as to affect 
the wife, whose interest in the land covered by it would be only a life estate 
of one-third, whereas her interest in it considered as a chattel would be 
one-third absolutely. Jd. 

9, The widow of one who died in 1868 administered upon his estate, which 
consisted of land owned by the deceased husband as his separate property, 
and other property, all of which was set aside to the surviving widow by the 
probate court, in lieu of property exempt from forced sale, there being no 
homestead. Ina suit brought by children of the father by a former mar- 
riage for the land, held, 

(1) The order setting aside all of the estate to the surviving widow con- 
eluded the administration. 

(2) The surviving widow was entitled to a life estate in one-third of the 
land ; title to the other two-thirds vested by inheritance in the children, and 
the one-third after the death of the step-mother vested also in them. Floyd 
v. Terrell, 284. 

10. Proceedings 1n the probate court are not subject to collateral attack 
on the ground of a want of jurisdiction, unless it sufficiently appears 
from the record itself that its jurisdiction did not attach in the particular 
ease. The question must be tried by the recitals of the record itself and 
the presumptions arising therefrom. Mills v. Herndon, 353. 

11. Art. 1882, Revised Statutes, has no application to any matter which 
does not properly and strictly pertain to the estate of the decedent. Hence, 
any money which might be recovered from a railway company for the 
benefit of the parent of one who had been killed by its negligence, could 
in no event be paid tc creditors or distributed generally to heirs under the 
statute of descents and distribution, and hence could form no part of 
the estate. This construction of the statute is not affected by the fact that 
the law confers power on the administrator or executor to prosecute the 
action, if suit be not brought within three months after the death of the 
deceased by the parties entitled to the benefit of the action. H. & T. C. R’y 
Co, v. Hook, 403. 
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ESTATES OF DECEDENTS — continued. 


12. The surviving wife, who takes charge of the community property 
under the statute, occupies a relation to the estate and creditors similar to 
that of an independent executor, and her allowance and approval of a 
claim against the estate gives it no right to payment superior to ot 
claims of the same class. Evans v. Taylor, 422. 

13. If a claim against the community estate is not presented to the sur. 
viving wife administering the estate under the statute as survivor, under 
bond to ‘faithfully administer” (Pasch. Dig., art. 5494), and before such 
survivor knows of the claim the estate is exhausted, no right of action exists 
against her or her sureties. But if she, knowing of the existence of the 
claim from having approved it, exhausts the estate in discharging debts of 
the same class, a right of action exists against her and her sureties for a pro 
rata on the claim to which the creditor was entitled. Jd. 

14. If in the settlement of an estate there is a deficiency of assets, it 
must be supplied, first, from the general legacies, and the special legacies will 
not abate in favor of creditors until the general legacies are exhausted. But 
if special legacies cannot be supplied from the particular fund designated, 
the legatee cannot be compensated out of other effects of the estate. Moss 
v. Helsley, 426. 

15. A conveyance by the heirs of an estate, which vested in them on the 
death of the ancestor, and which was made pending administration on the 
estate, vests in the purchaser whatever interest is left at the close of admin- 
istration. Rutherford v. Stamper, 447. 

16. If the deed be to a specific tract, described by metes and bounds, 
being part of a larger tract, in which the ancestor owned an undivided inter- 
est, the deed would not be void, but would be valid against the grantor, and 
would bind by estoppel at least his interest in the specific land conveyed, 
It could not prejudice the rights of the other joint owners; but if on parti- 
tion the specific land should be allotted to the vendor, his deed would vest 
his right in the purchaser. Id. 

17. An issue cannot be raised by heirs in acollateral proceeding that prop- 
erty of the estate had been purchased indirectly by the administrator in 
violation of the statute (General Laws 1876, p. 114, § 8). The remedy is 
by direct proceeding instituted by some one interested in the estate in a rea- 
sonable time. Jd. 

18. The proceedings of probate courts in all matters relating to the admin- 
istration of estates of deceased persons can only be attacked in a collateral 
proceeding, when the record shows affirmatively that the court had no 
jurisdiction of the subject matter, or that its jurisdiction had not attached, 
Bradley v. Love, 473. 

19. But when this is shown, or when it appears, from the record itself, 
that the court had no jurisdiction of the person (in a case where this is re- 
quired), the question of jurisdiction may be raised on objection to the record 
when it is offered in evidence, being a nullity on its face. Id. 

20. Where under the statute the district court acts as a court of probate 
(the county judge being disqualified), its jurisdiction over the subject matter 
is neither greater nor less than that of the probate court of the county; 80 
that if, in a probate proceeding before the district court sitting as a court of 
probate, it appears that its object was to try the title to land, and this is 
affirmatively shown by the record, its adjudication apon such title is a nul- 
lity, and subject to collateral attack. Id. 

21. Title to land, cast by descent from the mother to the heirs, it being 
the separate property of the mother, cannot pass by virtue of an order or 
judgment of the probate court, rendered in the administration of the estate 
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FSTATES OF DECEDENTS — continued. 
of the deceased father. Title to such interests can no more pass, by virtue 
of orders of the probate court, adjudging the land to belong to the father’s 
estate, than could title to the lands of a stranger. Id. 

22. The statute (Pasch. Dig., 4648) which gave to the surviving husband 
power to sell the community estate after the filing of an inventory, on the 
death of the wife, must be strictly construed; and such filing could not give 
validity to a sale made after the death of the wife and before compliance by 
the husband with the terms of the statute. Griffin v. Ford, 501. 

23. If, after the filing of such inventory, the surviving husband is about 
to waste the common property, though the heirs may apply to the court for 
protection, their failure to do this can work no forfeiture of their rights to 
property sold illegally by the father before the inventory was filed. Id. 

24. Disposition of a deceased’s exempted property. The laws in force in 
this state on this subject have often been construed, as in Green v. Crow, 17 
Tex., 184. In that case it was held that the property of the deceased, which 
during life-time was exempt from forced sale, vested absolutely in the 
beneficiaries pointed out by law. Hart. Dig., art. 1154. Scott v. Cunning- 
ham, 566. 

25. The act of 1870 (Pasch. Dig., art. 5847) does not inaugurate a differ- 
ent line of policy and right from that which prevailed prior to its adop- 
tion, because of its failure to point out specially the manner in which the 
exempted property should be distributed among the beneficiaries. The act 
of 1848 considered. Under the act of 1870, all of the deceased’s property 
exempted, except for the purposes of a partition of a solvent estate, is with- 
drawn from administration when any constituent of the family of the 
deceased survived him. The value of such exempt property may be with- 
drawn though not existing in kind. Also, under the act of 1870, the legis- 
lature intended to give the use of the property to the family so long as the 
family relation existed, but when such relation ceased, by death or other- 
wise, the property would return to the estate for the heirs and creditors not 
constituents of the family at the death of the ancestor. Id. 

26. The probate court, in classifying claims against an estate, secured by 
mortgage upon land, has jurisdiction to inquire and determine which of 
several claims secured by lien on the same land is entitled to priority of 
payment. Eastham v. Sallis, 576. 

27. Art. 2096, Revised Statutes, does not confer upon the probate court 
jurisdiction over contracts which are not executory in their character. Wise 
v. O'Malley, 588. 

28. No general jurisdiction to establish claims against an estate can be 
exercised by the probate court except in the mode provided by law; and 
where there are conflicting claims between the estate and some other person 
to specific property, they must be settled in some other than the probate 
court. Id. 


ESTOPPEL. See Community Property, 13. Deep, 4. Hetrs, 2. Jupe- 
MENTS, 8. PAYMENT, 2. 

1. To constitute an estoppel, the act or statement must be shown to have 
had a direct influence upon the conduct of the party claiming its benefit; 
following Scoby v. Sweatt, 28 Tex., 731; Watson v. Hewitt, 45 Tex., 472, 
and Lewis v. Castleman, 27 Tex., 421. Echols v. McKie, 41. 

2. One who assumes after occupancy, without contract, the relation and 
rights of tenant to the owner of the land occupied, may be treated as a ten- 
ant, and will be estopped from afterwards denying that the relation of 
landlord and tenant existed. Fellowing Word v. Drouthett, 44 Tex., 371. 
Towery v, Henderson, 291. 
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ESTOPPEL — continued. 





Sania 


3. No length of time will estop the real owner of land properly patented 
to him from asserting his rights as against an adverse claimant, however 


notorious the claim, when it is not accompanied with possession, Mast y 
Tibbles, 301. 


EVIDENCE. See CHATTEL MorRTGAGES, 2. HOMESTEAD, 20-22, INNocenr 


PurcHASER, 7. Lanp TitLEs, 1, Lost Nore, 1. PLEADING, 3, 6, 7, 91, 
STATEMENT OF FACTs, 7. 

1. See statement and opinion for facts held properly admitted in evidence 
as circumstances pertinent on an issue of forgery. Hanrick v, Cavanaugh, 1 

2. In a suit on a promissory note given in 1863, and payable in “ dollars” 
five years after date, the understanding of the parties as to the character of 
money in which it was to be paid may be shown from the nature of the 
transaction and its attendant circumstances. If payable in Confederate 
money, the holder was entitled to recover its value, estimated at the date of 
the contract. Taylor v. Bland, 29. 

3. Parol evidence of the contents of pleading in another cause cantit be 
admitted, when the’ absence of the better evidence furnished by the papers 
themselves is not accounted for. Hardin v. Blackshear, 132. 

4.,A stranger to a judicial proceeding cannot be affected by the judg. 
ment rendered therein. Id. 

5. The records of a county court, brought into the district court in the 
custody of the county clerk of the county, are admissible in evidence; it jg 
otherwise when they find their way to some other county and are produced 
from the custody of a private individual. Id. 

6. Evidence tending to confuse the jury as to the proper measure of dam- 
ages, will, if excepted to, be cause for new trial. Tucker v. Hamlin, 171, 

7. The practice of admitting improper evidence, and then attempting to 
correct its effect by instructions, again disapproved ; following Gulf, Col. & 
S. F. R’y Co. v. Levy, 59 Tex., 543. Even when the court, in the charge, 
lays down a correct rule for estimating damages, evidence only proper if a 
different rule should prevail, tends, in its nature, to confuse, and its effect 
upon the verdict cannot be measured. Id. 

8. A conversation between a witness and third persons, not in the presence 
of a party to the suit, against whom the substance of such conversation 
is sought to be used, is not admissible in evidence. Id. 

9. Proof tending to show that there were other defects in the road-bed 
of the company than those particularly alleged, and that such defects had 
existed for some time, is admissible, where the petition alleges that there 
was gross negligence on the part of the company. Wharton on Evidence, 
80, 41; R. R. Co. v. Horst, 93 U. S.. 291 and other authorities cited. Tea, 
& Pac. R’y Co. v. De Milley, 194. 

10. Evidence of knowledge by the company of facts intimately connected 
with those upon which actual damage done to the party rests is admissible 
to show acts of so wilfuland negligent a character as to make the company 
liable for exemplary damages. Such a rule is not changed by the fact that 
the jury gave no exemplary damages. Id. 

11. If the opinion of a witness is sought, such opinion, to be of any value, 
must be based upon facts in the case. Id. 

12. It is incumbent upon a party complaining of the rejection of testi- 
mony to show the ground for such rejection; and, if the record be silent 
on that subject, the presumption is that the ruling of the court was cor- 
rect. Id, 

13. Where the county commissioners’ court, under their order, con- 
tracted with a party to subdivide school lands into tracts of one hundred 
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EVIDENCE — continued. 
and sixty acres, after personal inspection by the contractor, who was, accord- 
ing to their quality, to designate them as of first, second and third class 
lands, and after surveying them was to make a sworn report, held, that the 
contract involved a personal trust which was not assignable, and, in the 
absence of allegations of fraud or mistake, parol evidence was not admissible 
to alter that result. Palo Pinto County v. Gano, 249. 

14. When there has been a great lapse of time intervening between 
the execution of a deed and the assertion of rights under it, an adverse 
claimant of the land will not be held to that full and conclusive proof of 
his right which would be required under other circumstances. Thorn’s 
Heirs v. Frazer’s Heirs, 259. 

15. The date of the issuance of an execution may be shown by the rec- 
ords of the clerk’s office from which it issued, and any mistake in such 
date may be shown by the clerk. Porterfield v. Taylor, 264. 

16. The contents of an execution may be shown by any one who can 
testify either from recollection or from an examined copy. Id. 

17. Ina suit against a railway company to recover a strip of land used 
for the road-bed, the defense was, that the plaintiff had verbally agreed 
to give the right of way provided the citizens of the county were under 
legal obligations to secure the same, and that the company had entered upon 
the land under that agreement and cleared a way for a road-bed without 
objection. Held, that the exclusion of a subscription list signed by citizens 
of the county guarantying the right of way to the company was error. 7. 
& St. L. R. Co. v. Jarrell, 267. 

18. The evidence of a party to a suit, in effect that he did not know 
that the deceased ancestor of the adverse party claimed an interest in the 
land involved in the suit, is not in violation of art. 2248, R. S., which forbids 
parties in certain cases from testifying as to statements by, or transactions 
with, deceased parties, it not appearing that the knowledge or want of knowl- 
edge depended on any such statements. Mast v. Tibbles, 301. 

19. When one in possession of land, claiming the same under a lost or de- 
stroyed deel, has for a long period of time exercised acts of ownership and 
control under it, strict proof will not be required to establish its former ex- 
istence, contents’and loss. Following Lewis v. Baird, 3 McLean, 56. It is 
otherwise when he has neither asserted ownership or control of the prop- 
erty for a long period of time, and seeks to set aside the apparent title 
vested by written conveyance in another. In such case, clear proof of the 
former existence and execution of his deed, and of ‘its contents, must be 
made, Mills v. Herndon, 353. 

20. See opinion for a question to a witness held to be leading, and suggest- 
ing the answer desired. But objections to suchea question, when the wit- 
ness testifies by deposition, go to the manner and form of taking, and must 
be made previous to the commencement of the trial, or will be regarded as 
waived, Id. 

21. In a suit between parties, which involved the good faith in a matter 
connected with said suit by a third party, but who was not a party to the 
record, the declarations of such third party to another, neither party to the 
suit being present, are hearsay, and not admissible in evidence. Following 
Carleton v. Baldwin, 27 Tex., 572, and other cases cited. Fox v. Willis, 373. 

2. When a recital in a consent decree recognizes a designated line as the 
boundary line between the parties thereto, such decree is admissible in evi- 
dence, not as full proof to establish the true boundary when relied on by a 
stranger to the decree, but as a circumstance tending to establish it, to be 
weighed with other evidence. Medlin v. Wilkins, 409. 

23. The effect to be given to such recital would depend upon the degre of 
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EVIDENCE — continued. 


knowledge of their respective rights possessed by the parties to the decree 
at the time of itsentry. Id. 

24, Evidence by a witness that the defendant in a divorce suit had stated 
to him that his wife was a prostitute at heart and had committed adultery 
is admissible under an allegation that the husband had told the witness that 
his wife ‘‘ was a prostitute.” Jones v. Jones, 451. 

25. The translation of a general land office archive paper from the 
original Spanish into English, made by the Spanish translator in the gen- 
eral land office, and attached to his deposition as an exhibit, with his cer. 
tificate of its correctness, is admissible in evidence, in connection with hig 
testimony, showing his ability to read and write the Spanish language, and 
that he had attached the exhibit as a translation of the archive Spanish 
paper. Houston v. Blythe, 506. 

26. See statement of case and opinion for facts under which it was held 
that the action of the court in permitting the introduction in evidence of 
the testimonio of a title which was attacked as a forged paper, though in the 
main correct and proper, was not entirely so under the special facts of 
the particular case. Id, 

27. When a ftestimonio of a grant, purporting to issue in 1835, was 
attacked as a forgery, its execution should have been established by the as- 
sisting witnesses thereto, their absence accounted for or their handwrit- 
ing proved. Id. 

28. Some evidence, of some kind at least, showing the execution of the 
instrument, should be produced when demanded. Id. 

29. In such a case, the affidavit of forgery being made, proof of the 
death and the signature of the officer executing the instrument,-and some 
explanation of interlineations and erasures, if there be any of a serious 
character on the instrument, should always be required by the court when 
specially demanded, before the instrument charged to be forged should be 
allowed to be exhibited, and read to the jury, as part of the evidence; and 
then with full and proper explanations to the jury that the mere admission 
of the paper in evidence, under such circumstances, did not relieve the jury 
from the duty of passing, with all the evidence before them, on the ques- 
tion of forgery, and deciding for themselves, with all the facts before them, 
whether the instrument was forged or-not. Following Cox v, Cock, 59 
Tex., 521. Id. 

30. The ex parte affidavit of a living party, found attached to a testi- 
monio of title, cannot be used as evidence. Id. 

31. Recitals in a private instrument, executed by an original grantee to a 
third party, cannot be used in evidence to affect the title of one not con- 
nected therewith, claiming under mesne conveyances from such grantee, 
Id. r 

32. A photographic copy, smaller in size than the original from which 
it was taken, and not shown to be an exact reproduction of its original, 
though in evidence, cannot be made the basis for the introduction of 
evidence by comparison of handwriting. Id. 

33. Evidence of a witness taken by deposition, which was incorporated in 
a statement of facts on a former trial, and signed by opposing counsel, the 
deposition having been lost afterwards, may be used on a subsequent trial 
between the same parties, it being shown that it pertained to facts depend- 
ing on an inspection of a paper alleged to be forged, and that the witness, 
though still alive, had, since his former examination, become blind. Id, 

34, Art. 1475, Revised Statutes, is cumulative in its provisions. Id, 

35. Certified copies of maps from the general land office are admissible 
in evidence. Id, 
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36. It would not necessarily impair the usefulness of a testimonio as 
an instrument of evidence, or as a muniment of title, that it was in fact 
jssued two or three days after the actual execution and date of the original 
protocol. Thus, if the original grant was in fact issued before the 13th of 
November, 1835, the fact that the testimonio was not made out and delivered 
for two or three days thereafter would not destroy the original title if other- 
wise lawful in all respects. Id. 

87. See opinion for a list of cases referred to as sustaining the conclusions 
above announced. Id. 

88. The burden of proof, where the plea of non est factum brings in issue 
the forgery of certain deeds, being on the parties holding under such deeds, 
evidence as to the reputation of the subscribing witnesses does not of itself 
alone establish the genuineness of the deeds in question. The execution of 
such deeds being not sufficiently proved by such evidence alone, it is error to 
permit copies from the record, or even the originals, to be admitted in evi- 
dence. Holmes v. Coryell, 58 Tex., 685; Newby v. Haltaman, 43 Tex., 317, 
and other cases cited. Belcher v. Fox, 527. 

89. A deed between the same parties, which may be in every respect legal, 
but relating to land in no way connected with that in controversy, is inad- 
missible te prove up an instrument whose forgery is alleged. Id. 

40. In a suit to recover on an itemized account, under an allegation that 
the defendant promised to pay on demand what the goods sold were reason- 
ably worth, evidence is admissible showing an agreement between the con- 
tracting parties, when the goods were sold and delivered, by which the 
purchaser agreed to pay the sums therefor set forth in the account; such 
evidence is not inconsistent with the cause of action set forth in the peti- 
tion. Ballew v. Casey, 573. 

41. In a suit between the surviving wife and another, she claiming by 
limitation land held by the deceased husband, the husband's declarations as 
to the character of his possession are admissible in evidence. Carter v. 
Town of La Grange, 636. 

42, When collusion was charged by the wife between her husband 
and his vendee of Jand, on which she claimed homestead rights, it was not 
error to exclude evidence of the husband’s declarations as to where his 
homestead was, when the time and circumstances under which they were 
made were not specifically stated, and when it was not shown that they 
were made in her presence. Newman v. Farquhar, 640. 

43. When the husband in a suit by the wife is charged with having 
attempted, in fraud of her rights and without her consent, to dispose of the 
homestead, and of seeking by its abandonment to withdraw it from the pale 
of exemption, his declarations, made in the wife’s absence, cannot be given 
in evidence in his behalf or in that of his vendee, who bought with notice of 
the wife’s claim. Jd. 

44. Payment of taxes, to sustain the plea of five years’ limitation, may 
be proved by circumstantial evidence. Allen v. Woodson, 651. 

45. One wishing to introduce parol evidence of the contents of a rec- 
ord alleged to be destroyed, proved that the building in which it was kept 
had been destroyed by fire; that the witness had been informed at the 
proper office that a great many of the records, and nearly all of the office 
papers, were missing, and that the clerk had told him that they had been 
burned, but no evidence of inquiry for the particular record, or of its de- 
struction, was shown. Held, that parol evidence of its contents could not be 
teceived. Following Dunn v. Choate, 4 Tex., 14. Bray v. Atkin, 688. 
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EXCEPTIONS. See BILL OF EXCEPTIONS. JUDGMENTS, 2. PLEADING, 10 
PRACTICE IN SUPREME Court, 1, 2, 15. — 


EXCHANGE OF LAND See DEED, 4. 


EXECUTION. See Forcep Satz, 1. LIen, 2. 

1. The date of the issuance of an execution may be shown by the records 
of the clerk’s office from which it issued, and any mistake in such date may 
be shown by the clerk. Porterfield v. Taylor, 264. 

2. The contents of an execution may be shown by any one who can testify 
either from recollection or from an examined copy. Id. 

8. The execution of a mortgage on chattel property cannot affect the 
right of acreditor of a mortgagor to levy upon it and sell his interest under 
execution; the purchaser would buy subject to the mortgage lien, having 
notice thereof. If after purchase the rights of the lien holder are jeopard- 
ized, he may sequester the property in a suit against the mortgagor, and 
make the purchaser under execution a party. Sparks v. Pace, 298, 

4,. The mortgagee, under such circumstances, cannot maintain the statu- 
tory action against the purchaser at execution sale to try the right of prop- 
erty, he not being in possession nor entitled to possession. If, in mistaking 
his remedy, the mortgagee brings his action for trial of right of property, 
and sells under judgment the property mortgaged under a separate proceed- 
ing against the mortgagee, he cannot enjoin the judgment rendered against 
him in the suit to try the right of property by showing that fact. He must . 
return the property or pay the judgment. Id. 





















































EXECUTION SALE. See INNOCENT PURCHASER, 16,17. SHERIFF'S SALR, 


EXECUTORS AND ADMINISTRATORS. See Estates OF DECEDENTs, 11. 

1. An executor acting under authority of a will probated in another state 
can perform no act as such in Texas until he has complied with the statute 
in filing and recording such will. Until then, his conveyance of real prop- 
erty of the estate, situate in Texas, cannot pass the title, nor can his subse- 
quent compliance with the statute in filing and recording the will relate back 
and validate conveyances made without authority. But this rule does not 
apply when the executor is a devisee under the will; his conveyance as 
executor would be validated by a subsequent filing and recording of the 
will. Mills v. Herndon, 353. 

2. When there was nothing on the face of a deed made by one having 
an interest in land as heir at law and devisee to show that he was acting as 
executor under a will made in another state and not filed or recorded in 
Texas, except the fact that the words ‘‘executor of C. P. Green, deceased,” 
were appended following his signature, held, that the deed passed to and 
vested in the purchaser all the interest of the vendor, whether as heir at law 
or devisee under the will. Jd. 


EXEMPLARY DAMAGES. See DAMAGES. NEGLIGENCE, 13. 
EXEMPTIONS. See EstTATES OF DECEDENTS, 24, 25. LIEN, 1. 
EXHIBITS. See PLEADING, 20, 21, 22. PRacTIce, 13. 


FALSE ARREST. 
1. Where a wrong person is arrested through mistake, all persons causing 
the arrest are liable for the injury, unless the party complaining has brought 
the arrest on himself by his own misstatements. Hays v. Creary, 449. 
2, A sheriff is liable for the wrongful acts of his deputy done in his of- 
ficial capacity. Id. 
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FALSE ARREST — continued. 

8, Where no malice is shown, the measure of damages against an officer 
for making arrest under process, through mistake, of one not named in the 
writ, is the value of time lost, the interruption of business and the bodily 
and mental suffering caused by the arrest. Id. 


FEDERAL COURTS. See ReMovaL TO FEDERAL CouRTS, 
FERRIES. See MunNicipAL CORPORATIONS, 2, 3-8, 

FIELD NOTES. See GeneraL LAND OFFICE, 10, 

FILING. See GENERAL LAND OFfFficr, 1-5. 

FINAL JUDGMENT. See AppeaL, 1. JupGMeENTs, 14, 15. 


FORCED SALE. See ComMMuNITY PROPERTY, 1. HOMESTEAD, 11. VENDOR’S 
LIEN, 1. 

1. When, without the knowledge of the judgment creditor, in whose 
favor a judgment had been rendered, ordering the sale of specific land to 
which a lien attached, execution issued under which the land sold for one- 
fortieth of its real value, the sale was set aside, on proceedings instituted by 
injunction after the sale and before the payment of the sum bid, it being 
shown that the sale was made in violation of an agreement between the 
debtor and creditor for indulgence, and both uniting in proceedings to set it 
aside. Hughes v. Duncan, 72. 


FORECLOSURE, See HomeEsTeap, 8, 9. 

FOREIGNERS. See LAND TITLEs, 1. 

FOREIGN EXECUTOR. See WILLs, 9, 10. 

FORGED DEED. See EVIDENCE, 38, 39. 

FORGERY. See EVIDENCE, 1, 26, 27, 28, 29. Grant, 1. 

FRAUD. See Equity, 1. PLEADING, 7. SHERIFF'S SALE, 1-4. VENDOR AND 
VENDEE, 1. 

1, See statement of case for charge of court on fraud held not to be erro- 
neous. Tucker v. Hamlin, 171. 

2. Suit may be maintained to cancel and declare void for fraud a convey- 
ance to the defendant by a third party, against whom the plaintiff had 
obtained a judgment for damages, the land having been sold under that 
judgment to the plaintiff, and the petition charging that the defendant knew 
of the fraudulent intent of such third party to defraud plaintiff of his 
claim for damages by the conveyance, and colluded with him to consum- 
mate the fraud. Holden v. McLaury, 228. 


GENERAL LAND OFFICE. 

1. The fact that papers evidencing an appropriation of land have been 
marked filed, in the general land office by the land commissioner, im- 
parts to them no validity, if in fact the location of the certificate by which 
the land was sought to be appropriated was never received by the surveyor, 
and the field notes of the survey were never certified to by him or his dep- 
uties. Snider v. Methvin, 487. 

2. When a paper required by law to be filed in the general land office is 
there filed, it cannot be withdrawn, except under a law authorizing it, and 
by some person authorized to withdraw it. Id. 

‘8. Every paper once fegally filed in the general land office, prior to the 
adoption of the act of November 29, 1871 (Pasch. Dig., 7096-7098), and not 
withdrawn under a law authorizing it, and by one having authority to with- 
draw it, was in contemplation of that law ‘‘ on file” in that office. Id, 
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GENERAL LAND OFFICE — continued. 


4, A paper is deemed to have been filed in the general land office onl 
when it shall have been delivered into the custody of the commissioner z 
of some one appointed by him under law to receive it, to be kept in the 
proper place for the inspection of parties interested. Following Eeal » 
Alexander.9 'Tex., 541; and Holman v. Chevallier, 14 Tex., 339. Jd. ) 

5. Neither of the acts in force prior to the act of November 23, 1871 
(Pasch. Dig., 4562-4566), expressly made it necessary to file in the geneyal 
land office the certificate under which a survey was made, withip ‘tweive 
months; the act of November 29, 1871, required the certificate or other 
evidence of right to land to be returned with the survey. Jd, 

6. The word return, in all the statutes above referred to, meant the 
transmission to, and deposit of the certificate in, the general land office 
with intent that it should there remain; and nota retransmission and re. 
deposit after the certificate or survey had once been deposited in the gen- 
eral land office and afterwards “ withdrawn.” Id. 

7. The ‘* withdrawal” contemplated by the statute was intended to 
designate the act of the owner or some one for him, consenting that by hig 
act the location and survey formerly made should become null, Jd, 

8. The theft or unauthorized withdrawal of a certificate from the gen- 
eral land office will not have the effect of rendering null a valid location 
and survey. Id. 

9. Pasch. Dig., art. 7097, has no application to a case in which the 
certificate upon which a survey was made had once been properly depos- 
ited prior to the passage of that act, unless subsequent to the deposit, and 
prior to the passage of the act, the owner or controller of the certificate 
had withdrawn it. Jd. 

10. See opinion for construction, in art. 7098, Pasch. Dig., of the words 
“return” and ‘“ withdrawn,” as applicable to field notes of a survey. Id, 

11. If the owners of certificates filed with their surveys prior to the act 
of November 29, 1871 (Pasch. Dig., 7096-7098), knew that they had been 
taken from the general land office illegally, it would have been proper for 
them to have supplied duplicates at the earliest period after knowledge of 
the loss; but even their failure to do this would not subject them to the 
penalty imposed by the statute, unless they directly or indirectly aided in 
some way in such illegal taking. Jd. 

12. If, with such knowledge, they took no steps to place in the general 
land office proper evidence of their continued claim, their negligence 
might enable others to acquire rights by location which the law would pro- 
tect; but no one with knowledge of the continued claim of such persons 
could acquire such rights. Jd. 

13. The translation of a general land office archive paper from the original 
Spanish into English, made by the Spanish translator in the general land 
office, and attached to his deposition as an exhibit, with his certificate of its 
correctness, is admissible in evidence, in connection with his testimony 
showing his ability to read and write the Spanish language, and that he had 
attached the exhibit as a translation of the archive Spanish paper. Houston 
v. Blythe, 506. 


GIFT. See INNOCENT PURCHASER. 


GRANT. 


1. This case distinguished from Hanrick v. Jackson, 55 Tex., 17, and the 
doctrine announced that if what purports to be a grant from the govern- 
ment is a forgery, it having never in fact been issued by the officer by whom 
it purports to have been issued, or if by subsequent alterations it has been 
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GRANT — continued. 





made apparently to confer rights not conferred by it at the time» it was is- 
sued, then it is absolutely void, and is subject to attack by any one against 
whom it is sought to be used. Hanrick v. Cavanaugh, 1. 

2. See opinion and statement for facts held sufficient to authorize an 
affirmance of a judgment declaring on verdict the forgery of a grant. Id. 


GROWING CROPS. See NeGLicence, 15. 

GUARDIAN. See Appeat, 3, 5. 

HANDWRITING. See EVIDENCE, 32. 

HEIRS. See COLONIZATION Laws, 4. CommuNITY Property, 1, 4, 11, 12, 19, 


20. ESTATES OF DECEDENTs, 11. Homesterap, 5, 8, 9, 20-22. Lanp CERTIF- 
ICATE, 1, 2. 

1, A conveyance by the heirs of an estate, which vested in them on the 
death of the ancestor, and which was made pending administration on the 
estate, vests in the purchaser whatever interest is left at the close of admin- 
istration. Rutherford v. Stamper, 447. 

2. If the deed be to a specific tract, described by metes and bounds, being 
part of a larger tract, in which the ancestor owned an undivided interest, 
the deed would not be void, but would be valid against the grantor, and 
would bind by estoppel at least his interest in the specific land conveyed. 
It could not prejudice the rights of the other joint owners; but if on parti- 
tion the specific land should be allotted to the vendor, his deed would vest 
his right inthe purchaser. Jd, 

3. An issue cannot be raised by heirs in a collateral proceeding that prop- 
erty of the estate had been purchased indirectly by the administrator in vio- 
lation of the statute (General Laws 1876, p. 114, $8). The remedy is by 
direct proceeding instituted by some one interested in the estate in a reason- 
able time. Id. 

4, The heir is not liable on the warranty of the ancestor when no property 
has been received by such heir from the ancestor's estate. Crain v. Wright, 


515. 


HOMESTEAD. See Estates or DECEDENTS, 9. PRACTICE IN District Court, 8. 


1. When one furnishes money with an agreement that it shall be used 
in discharging a debt due for the purchase of land, and it is so used, 
with an understanding that he who advanced it shall have the same rem- 
edies to recover his money thus loaned that the original vendor was en- 
titled to for the enforcement of his demand, the lender is subrogated to the 
rights of the vendor of the land. A like subrogation occurs to the lien of 
an administrator for purchase money on land sold at administrator's sale, 
and in behalf of the holders of preferred claims against the estate, who 
released the estate and surrendered them, and by agreement among all par- 
ties took the notes of the purchaser of the land, to be secured by vendor’s 
lien and deed of trust. Warhmund v. Merritt, 24. 

2. No homestead rights can be acquired in land as against one thus sub- 
rogated to the rights of the vendor for unpaid purchase money, nor can the 
widow of one in possession, claiming such homestead rights, claim that an 
allowance shall be made her from the land in proportion to the money 
actually paid, since the entire tract of land would be liable for what remained 
unpaid. Jd. 

3. The cancellation, by agreement of parties, of a deed made by husband 
and wife, which had conveyed the absolute title to the homestead, and had 
declared the amount of unpaid purchase money, without express reserva- 
tion of,a vendor's lien, cannot reinvest the husband and wife with such 
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HOMESTEAD — continued. 









homestead rights in the land as will prevent it from being subjected to 
forced sale to satisfy notes for the unpaid purchase money in the hands 
of one who acquired them before cancellation of the deed. The vendor's 
lien having once attached, the land can be subjected to sale to satisfy it, at 
the suit of such owner of the claim for purchase money, though new notes 
may be taken for the amount, without regard to the wife's assent to such 
change. Brooks v. Young, 32. 

4. The homestead right of one having an undivided interest in a tract of 
land exceeding two hundred acres in quantity is not confined to the undivided 
interest in two hundred acres, including the improvements, but extends to 
an undivided interest of two hundred acres of the entire tract. The party 
claiming homestead rights under such circumstances cannot designate the 
homestead by metes and bounds; following Jenkins v. Volz, 54 Tex., 639, 
Brown v. McLennan, 43. 

5. In an application by the widow, pending administration on the eg. 
tate of her deceased husband, for an allowance in lieu of homestead, 
it was shown that up to death of deceased he lived with his family on lots 
6and7,inatown. He carried on his business as a merchant in a store- 
house on lot 4. in which he owned an undivided interest of five feet in the 
front thereof, his children by a former marriage Owning the remainder of 
that lot. Lot No. 6 was the exclusive property of the children of the de- 
ceased by a former marriage. One-half of lot No. 7 was also owned exclue 
sively by the children of the first marriage, and the other half was owned 
jointly by the children of both marriages. Held, 

(1) An allowance should have been granted the surviving widow and 
children, in lieu of the homestead. 

(2) It was immaterial to the issue to inquire what separate property might 
be owned by the children of the first marriage, or held by them as property 
once constituting the estate of the first wife. 

(3) The homestead allowance, when set aside, must be taken alone from 
the estate of the deceased husband or wife. 

(4) Considering the condition of the title, both of the business house and 
family residence, there was no such homestead as could be set apart to the 
widow and children. 

(5) The fact that a step-child, ward or niece, who for the time being is a 
member of the widow’s family, owns a home in which all live, is no answer 
to her demand for an allowance in lieu of homestead. 

(6) The cessation of business on the death of the husband, which he had 
conducted on lot 4, did not divest his undivided interest of five feet of its 
protection from forced sale by reason of its homestead character. He being 
insolvent, his title and interest in it passed at once to and vested in his heirs, 
This case, in this respect, distinguished from Shryock & Rowland v, Latimer, 
57 Tex., 674. Clift v. Kaufman, 64. 

6. This case distinguished from Ball, Hutchings & Co. v. Lowell, 56 
Tex., 579, which is discussed. Jd. 

7. Miller v. Menke, 56 Tex., 549; Pryor v. Stone, 19 Tex., 371; Hender- 
son v. Ford, 46 Tex., 628; Mabry v. Ward, 50 Tex., 411; and McDonald 
Campbell, 57 Tex., 615, followed. Id. 

8. A sale under a judgment foreclosing a mortgage upon the homestead, 
the wife not being a party to the suit, is void, and does not preclude are 
covery of the land by the heirs from the purchaser after the death of the 
father and mother. Thompson v. Jones, 94. 

9. But if the homestead interest attached only to an undivided half 
interest in the land, and the owner of the other undivided half interest, who 
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| HOMESTEAD — continued. 


had joined the husband in the mortgage, and after its execution, conveyed 
his half interest to the wife, the foreclosure sale as to such half interest 
would pass title. Jd. 

10. The fact that a homestead had been established by a debtor on a tract 
of land exceeding in quantity two hundred acres, but had not been desig- 
nated at the time of the levy of an attachment upon the entire tract, does 
not affect the validity of the levy, when the judgment foreclosing the at- 
fachment lien respects the homestead and provides for its designation. Par- 
ker v. Coop, 111. 

11. The doctrine heretofore announced in homestead cases, that a home- 
stead necessarily includes a house for a residence or a mansion house, 
and that the intent to appropriate a homestead should be evidenced by some 
unmistake »le acts showing an intention to carry into execution such intent, 
has no application to a case where homestead rights are claimed in property 
which constituted a part of a late homestead, the whole of which had been 
occupied as such, and a part of which, only, including the mansion house, 
had been sold. Scott v. Dyer, 135. 

12. Hence, when the mansion house was sold, and a part of the home- 
stead ground attached thereto was reserved from sale, with the inten- 
tion existing in the mind of husband and wife to build and again establish 
their home on the portion reserved, the reserved portion, though not occu- 
pied (when the family has no other place for a home), remains impressed 
with the homestead character, and is protected from forced sale. Id. 

13. A conveyance of the homestead, made by the husband to his wife, 
which was not to pass title, but to enable the husband to thus protect it 
through the ostensible owner from the claims of creditors, after its aban- 
donment as a homestead, is within the statute of frauds and invalid as to 
creditors after abandonment. Baines v. Baker, 139. 

14. The homestead right of the wife attaches to any interest in land owned 
by husband and wife in common, or by either separately. Such a right will 
attach to an equitable estate, an estate for life, or even to a leasehold in- 
terest. Wheatley v. Griffin, 209. 

15. Such right can only be divested, so long as it is not abandoned, by a 
conveyance made by the husband and wife in accordance with law. Id. 

16. A purchaser of school land, who, with his family, settles upon such 
land, receives the requisite legal certificate, and pays whatever sums of 
money are necessary when due, and afterwards assigns for value his certifi- 
¢ate to another, not being joined by his wife, does not divest her of her 
homestead interest in the land. Jd. 

17. In such case, the second purchaser has no right to the land under 
such transfer; nor can he, when the wife has offered to pay the sums of 
money yet due or to be due on the certificate, recover from the wife what- 
ever money he has paid to the original purchaser under such facts, Id, 

18. Wilder v. Haughey et ua., 21 Minn., 107; Stinson v. Richardson, 44 
Iowa, 373, discussed and approved. Jd. 

19. The husband has the right to adjust equities existing prior to the 
attaching of the homestead right (White v. Shepperd, 16 Tex., 163; Clem- 
ents v. Lacy, 51 Tex., 150; Gillum v. Collier et als., 53 Tex., 592); but in the 
case at bar no such equities existed at the time of the transfer, and hence 
this rule does not apply. Jd. 

20. While, under art. XVI, sec. 52, of the constitution of 1876, the property 
on which the homestead is established, if paid for with the separate means 
of the wife, descends and vests on the death of both spouses exclusively in 
her childreu, who, after ceasing to live on the place, are entitled to its pos 
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HOMESTEAD — continued. 





session, freed from any homestead right asserted by a surviving widow of 
a second marriage with the father, yet the evidence of its having been 
paid for with the separate means of the wife must be clear and satisfactory 
King v. Gilleland, 271. . 

21. Whilst the evidence of such investment of separate means is not 
required to be so conclusive as to preclude a reasonable doubt, yet nothing 
must be left to conjecture; nor can presumptions be indulged which are not 
the usual and almost necessary deductions from the facts proved. Jd. 

22. See opinion for facts held not sufficient to show the acquisition of 
property with separate means of the wife. Jd. 

23. A lien on a homestead, existing prior to the adoption of the present 
state constitution, cannot be divested under its operation, and one who 
received an absolute deed from the owner of the homestead as security 
for advancing money to discharge such a lien would be subrogated to the 
rights of the original lien holder against the homestead. Eylar vy. Eylar, 
815. 

24, One purchasing land at sheriff's sale borrowed the money with which 
to pay for it, and executed a deed of trust to the land contemporaneously 
with the sheriff's deed, in which he recited that ‘the property is not in 
cumbered, and is not my homestead; my homestead lies in Dallas county, 
west of Dallas.” Held, no homestead rights could attach to the land in 
favor of the purchaser as against the deed of trust. The sheriff's deed and 
the deed of trust must be regarded each as parts of the same transaction b 
virtue of which the purchaser acquired the land. Denni v, Elliott, 337, 

25. It is not the duty of one purchasing the homestead of others to see to 
it that the notary does his duty in making a privy examination of the wife 
when she signs the deed; all that the law requires of the purchaser is to act 
fairly, and not avail himself knowingly of the fraudulent conduct of others. 
Pierce v. Fort, 464. 

26. The husband has no power, directly or indirectly, to alienate prop- 
erty, a portion of the purchase money of which has not been paid, and 
which is occupied by his wife and himself as a homestead, unless his wife 
joins in the conveyance, or the same is done in good faith by the husband in 
settlement of the lien for unpaid purchase money. Morris v. Geésecke, 633. 

27. If the husband, who attempts without being joined by the wife to 
dispose of the homestead, under pretense of satisfying the claim for unpaid 
purchase money, acts in bad faith when no necessity for sale exists, and 
with the purpose to deprive his wife of her homestead right, his act conveys 
no title as against the wife to purchasers with notice. See statement and 
opinion for such a case. Id. 

28. See opinion and statement of case for facts under which it was 
held that the deed of the husband, made without the knowledge of his 
wife, to land on which he was at the time residing with his wife, and which 
he owned in common with children of a former marriage, passed no title 
as against the homestead rights of the wife. Newman v. Farquhar, 640. 

29. When collusion was charged by the wife between her husband and 
his vendee of land, on which she claimed homestead rights, 1t was not error 
to exclude evidence of the husband’s declarations as to where his home- 
stead was, when the time and circumstances under which they were made 
were not specifically stated, and when it was not shown that they were made 
in her presence. Jd. 

30. When the husband in a suit by the wife is charged with having at- 
tempted, in fraud of her rights and without her consent, to dispose of the 
homestead, and of seeking by its abandonment to withdraw it from the pale 
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HOMESTEAD — continued. 
ef exemption, his declarations, made in the wife’s absence, cannot be given 
jn evidence in his behalf or in that of his vendee, who bought with notice 

of the wife’s claim. Jd. 
31. Instruction in regard to homestead held correct. Bray v. Aikin, 688, 


HUSBAND AND WIFE. See Community Property. Divorce. HOMESTEAD. 
SEPARATE PROPERTY. 

1. A mere separation of the husband and wife, and his refusal to join her 
in the action, is not sufficient to authorize the wife to prosecute alone a 
suit to recover damages for an assault and battery committed upon her dur- 
ing coverture. Ezell v. Dodson, 331. 

2. The exceptional cases in which the wife has been allowed to maintain 
an action for the community estate have been where she had been aban- 
doned by her husband and was destitute of the means of support, unless she 
resorted to the community property. Id. 


IMPROVEMENTS. 

1, One who purchases land from another, whom he honestly believes to be 
the grantee of the same, he having the same name with the grantee, and, 
having paid for and entered upon the land, makes permanent improvements 
thereon, ignorant that some other person has the better right, is entitled to 
recover from the true owner, under the terms of the statute, compensation 
for his improvements. Pilcher v. Kirk, 162. 

2. A pendente lite purchaser cannot set up a claim for improvements, 
Harle v. Langdon’s Heirs, 555. 

3. To entitle a party to claim under the statute for the value of improve- 
ments made by him on land, it is necessary that he should have entered and 
claimed under a color of title which he believed in good faith to be the 

| superior title to the land, and that he was ignorant that his right was con- 
tested by one claiming a title which he had reasonable and strong grounds 
to believe was a better title than his own. Elam v. Parkhill, 581. 

4, A woman, having by will a life estate in land, determinable accord- 
ing to the terms of the will on her marrying a man with more than one 
child, and who thus marries, cannot recover from the remainderman the 
value of improvements placed by her on the land during its occupancy by 
her; and purchasers from her can occupy no more favorable position. Id. 

5. A purchaser at sheriff's sale, who goes into possession of the land 
purchased ignorant of any irregularity that would vitiate the sale, and 
who in good faith goes upon the land and makes permanent and valuable 
improvements, ignorant of any design on the part of the judgment debtor 
to avoid the sale, is entitled to be restored to his former status by a restora- 
tion of purchase money, and compensation for his improvements before 
eviction. Allen v. Pierson, 604. 


INADEQUACY OF PRICE. See SHeRiFF’s SALE, 1-4, 6. 


INJUNCTION. See Forcep SALg, 1. 

1, After exceptions to the sufficiency of a petition for injunction, it is 
too late for the defendant to urge for the first time after appeal that the 
allegations of the petition were not verified by affidavit. When the relief 
by injunction is sought after final hearing, the petition for injunction need 
not, as a general rule, be sworn to. Hamblen v. Knight, 36. 

INJUNCTION BOND. 

1. The power exercised by district courts, before the adoption of the Re- 
vised Statutes, of rendering a decree against the principal and his sureties 
on an injunction bond, for the amount of the judgment enjoined on a 
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INJUNCTION BOND — continued. 






mere motion to dissolve the injunction, did not result from the general 
equity power possessed by such courts, sitting as courts of chancery, but 
was derived from the one hundred and fifty-fifth section of the act of 
May 13, 1846 (1 Pasch. Dig., art. 3936). Avery v. Stewart, 154, 

2. That section being in part repealed by the Revised Statutes, the power 
possessed by district courts by virtue of the repealed portion of that act, to 
render such decree on dissolving an injunction, was taken away ; following 
R. R. Co. v. White, 57 Tex., 180. Jd. 

3. One seeking damages to the amount of an injunction bond can bring 
an original action on the bond, or, in the pending suit wherein it was given 
plead in reconvention, setting up the grounds of his claim for damages, Id. 


INJURIES RESULTING IN DEATH. See Damaaces. NEGLIGENCE. 


1. If one whose mental faculties are suspended by intoxicating drink ig 
induced to continue to swallow spirituous liquor to such excess as manifestly 
to endanger his life, and he dies therefrom, he who thus takes advantage of 
his helpless and drunken condition is liable in damages (under arts, 2899, 
2900 and 2902 of the statutes) to the surviving husband, wife, children and 
parents of the deceased. McCue v. Klein, 168. 

2. The fact that the deceased killed himself by drinking on a wager as to 
the quantity of liquor he could swallow, when the experiment was likely to 
result in death or great bodily harm, cannot relieve those who induced the 
act from liability. Consent to an assault is no justification, Id. 


INNOCENT PURCHASER. See Damaaes, 16. 





1. The doctrine in French v. Strumberg, 52 Tex., 109, again announced, to 
the effect that even if a deed to land be made direct to the wife during covert- 
ure, a purchaser for value from the husband, or one claiming under judg- 
ment and execution against him, will be protected, as against the wife, 
though the land had been acquired with her separate means, or by gift, un- 
less the recitals of the deed are such as to put the purchaser upon inquiry as 
to the character of her rights. Parker v. Coop, 111. 

2. The purchaser without actual notice may rely on the real title being 
where, by the terms of the deed to his vendor, it appears to be. Td. 

3. But an attaching creditor of the community estate, or one who, through 
operation of law, has acquired an apparent lien upon land which has been 
purchased in whole or in part with the separate means of the wife, does not 
occupy such position as will preclude the wife from proving her separate 
interest, and thereby having it protected. Such protection is accorded 
under like circumstances to a third party, and there is nothing in the mari- 
tal relation that should prevent it from being extended to the wife. Id. 

4. One who pays value and has no notice of an adverse right is as much 
protected in equity as under registration laws; but under registration laws, 
~zhich protect lien creditors who have no notice of adverse rights at the 
time their liens attach, persons may be protected as purchasers who are 
not bona fide purchasers as that term is ordinarily used. Jd. 

5. Blankenship v. Douglas, 26 Tex., 227, reviewed and discussed. Id, 

6. This case distinguished from Wallace v. Campbell, 54 Tex., 87. Jd. 

7. Plaintiff in trespass to try title relied on a chain of title from the 
sovereignty of the soil, the deed to him being over twenty years old, 
containing a recital that the purchase money had been paid. The defend- 
ant showed a chain of title to himself complete from the sovereignty of 
the soil, and claimed under deed older in date and in registration than plaint- 
iff’s, but junior to a remote link in plaintiff's chain, not recorded for more 














INDEX. 731 








INNOCENT PURCHASER — continued. 
than twenty years after its execution, and after the execution and registra- 
tion of the entire chain to defendant. Held, 

(1) The recitals in plaintiff's deed that the purchase money had been paid 
were not sufficient evidence to establish that fact so as to constitute him an 
innocent purchaser, 

(2) The payment of the money should have been proved otherwise than 
by the recitals in the deed, 

(3) Though the deed was over twenty years old, the payment of purchase 
money will not be presumed when the claim of title has not been accom- 
panied with possession; especially is this true when the money, if paid, was 
paid by the plaintiff himself, who was a witness. 

(4) The doctrine of stale demand has no application. 

(5) Distinguished from Johnson v. Newman, 43 Tex., 628 

(6) A judgment for defendant was proper in the absence of any evidence 
to show payment of purchase money, except such as appeared from the re- 
citals of the plaintiff's chain of title. Bremer v. Case, 151. 

8. A deed to land must be recorded in the county where the land is sit- 
uate; and its registration in another county, under a mistake as to its true 
locality, is worthless as notice to a subsequent purchaser. Adams v. Hay- 
den, 223. 

9. When there has been a great lapse of time intervening between the 
execution of a deed and the assertion of rights under it, an adverse claim- 
ant of the land will not be held to that full and conclusive proof of his 
right which would be required under other circumstances. Thorn’s Heirs 
y. Frazer's Heirs, 259. 

10. To constitute one an innocent purchaser he must have purchased the 
land from some one having the apparent title, without notice that he had 
parted with the title before selling to him who sets up such a defense. Mast 
v. Tibbles, 301. 

11. The sole office which possession performs in the matter of notice is, to 
put a person desiring to purchase upon inquiry, and it has no effect in 
determining what the inquiry shall be or of whom it shall be made. Eylar 
v. Eylar, 315. 

12. A purchaser from a vendee whose vendor remains in possession is 
not bound to inquire further as to the title, when he finds on record in the 
county a deed from such vendor conveying title, properly proved up and 
registered. To hold otherwise would be to strike at the very foundation of 
the policy on which registration laws rest. When inquiry as to title is 
prosecuted to the highest source which affords evidence of the right, there 
is no obligation to explore inferior and less reliable channels of information. 
Mullin’s Guardian v. Wimberly, 50 Tex., 457, discussed and distinguished. Van 
Keuren v. Central R. R. Co., 9 Vroom, 167; Grotons Savings Bank v. Batty, 
30 N. J. Eq., 138; N. Y. Life Ins. Co. v. Cutler, 3 Sandf. Ch., 179; Cook v. 
Travis, 20 N. Y., 400; Bloomer v. Henderson, 8 Mich., 395; Scott v. Gallaher, 
148. & R., 333, cited and approved. Id. 

13. A bond for title, in which the obligor agrees to convey one-half of des- 
ignated land to the obligee when the latter shall obtain a patent upon a 
certificate located on the land, does not pass title to the quantity agreed to 
be conveyed, even though the obligee has paid the full value of the certifi- 
cate. The legal title remains in the obligor, and, descending to the heir, 
passes by deed to a purchaser who had no notice of the existence of the bond, 
Lewis v, Cole, 341, 

14. Titles, when cast by descent, are not, as between father and child, 
different titles, but the title when obtained by inheritance, when a legal title, 
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INNOCENT PURCHASER — continued. 


is the apparent equitable title, upon which all persons may rely, in th ab- 
sence of notice, against all outstanding legal titles or equities subject e th 
registration laws. On this point Rodgers v. Burchard, 34 Tex., 451 overrul “ 
by Taylor v. Harrison, 47 Tex., 459. Jd. ae 

15. When the deed made by the father to his daughter and her husband 
in the division of his estate, recited in the habendum clause “to have end 
to hold the aforesaid lands unto them, the said David Love and Mary Love 
their heirs and assigns, forever,” and purported to be made upon a consid. 
eration of $1,000, it was held, 

(1) No consideration having been paid, and the evidence (properly ad- 
mitted) showing that the property was intended as a gift, the terms of the 
deed determine that it was a gift both to husband and wife. 

(2) The wife acquired thereby an undivided half interest in the land ag 
her separate property, and a purchaser, with notice of the state of the title 
acquired no title by purchase at administrator's sale, ordered by the probate 
court in administering the estate of the deceased husband, to the interest 
inherited from the mother. 

(3) The absence of notice to the creditor of the deceased husband of the 
wife’s separate interest is immaterial. The case of Grace v. Wade, 45 Tex, 
522, has no application. . 

(4) The doctrine announced in Grace v. Wade, 45 Tex., 522, is only appli- 
cable to such judgment liens and others as are recognized as subsisting 
liens in law, and cannot be extended to cases not embraced in the original 
rule. Bradley v. Love, 472. 

16. See opinion and statement of case for facts held sufficient to puta 
prudent man on inquiry as toa wife’s claim to land levied on and sold under 
execution against the husband. Bonner v. Stephens, 616. 

17. A purchaser of land under an execution against the husband, the ap- 
parent title to which is in the community, but which was paid for with the 
wife’s separate means, a knowledge of which fact was communicated to the 
purchaser after levy, but before the purchase at execution sale, cannot be an 
innocent purchaser. Id. 

18. If the husband, who attempts without being joined by the wife to 
dispose of the homestead, under pretense of satisfying the claim for unpaid 
purchase money, acts in bad faith when no necessity for sale exists, anl 
with the purpose to deprive his wife of her homestead right, his act conveys 
no title as against the wife to purchasers with notice. See statement and 
opinion for such a case. Morris v. Geisecke, 633, 


INSURANCE. 


1. In ordinary life insurance policies, the beneficiaries named have vested 
in them irrevocably all interest in the policy. Following Ricker v, Charter 
Oak Ins. Co., 27 Minn., 193, and other authorities. When, however, the per- 
son procuring the policy enters into some agreement as to what control the 
insured is to exercise over the policy (a matter permissible in all contracts), 
no indefeasible interest in such case would be vested in the beneficiaries. 
Splawn v. Chew, 532. 

2. An association which, by reason of payments made by parties in the 
order before being received into membership, provides a fund from which 
a certain sum of money is to be paid to a deceased rhember who has com- 
plied with all its legal requirements, is, so far as such provisions are con- 
cerned, a mutual life insurance company. Every member is charged with 
a knowledge of the rules and by-laws of such association, bound by them, 
and entitled to the rights and privileges conferred by them. Id. 








INSURANCE — continued. 









InpDEx. 





3. Where a section in the by-laws of such association reads: ‘‘ Applicants 
shall enter upon their application the name or names of the members of 
their family dependent upon them, to whom they desire their benefit paid, 
and the same shall be entered in the benefit certificate (issued instead of a 
policy) by the supreme secretary, subject to such future disposal among 
their dependents as they themselves direct,” such section vests the control 
of the certificate, so far as the selection of its beneficiaries is concerned, in 
the member insured. A clause or by-law of an insurance or other corpora- 
tion, pointing out a way in which the right to dispose of the insurance 
money may be exercised, or relating to some other rights, merely directory 
in its character, and whose object is to protect the corporation, cannot be 
taken advantage of by outside parties claiming the insurance or other right 
under the charter of such corporation. Such provisions are for the protection 
of the company alone and can only be used by it. Ins. Co. v. Robinson, 
and other cases, followed and cited. Id. 

4. Contract with a life insurance company construed. S. L. P., K. and 
Ladies of Honor, v. Grace, 569. 


INTEREST. See CONVERSION, 1. Usury. 
JOINDER OF PARTIES. See Parties, 1. 
JUDGES. 


1, When, in a suit pending, the sister-in-law of the judge of the court is 
interested in an estate, which is involved in the action by the administrator 
being a party, the judge is disqualified from trying the cause, though the 
name of the sister-in-law be not mentioned in the pleadings. Gains v. 
Barr, 676. 

2. Such a judge can make no order dismissing the suit as to the estate 
and thus qualify himself to sit and adjudicate upon the rights of the re- 
maining parties. Citing Garrett v. Gaines, 6 Tex., 435; Chambers v. Hodges, 
23 Tex., 112, and Hodde v,. Susan, 58 Tex., 394. Id. 


JUDGMENTS. See Bounpary, 3, 4. Lis PENDENs, 1, 6. Lost Nots,1. Pro- 


BATE COURT, 1. RES ADJUDICATA, 1. SERVICE OF PROcEssS, 1. VENDOR’S 
LignN, 5. 

1. In a direct proceeding to set aside a judgment, the judgment may be 
impeached by showing that the defendant in the suit in which it was 
rendered was never served with process; that the return of the sheriff 
showing service was false, and was the result of a fraudulent collusion 
between him and the plaintiff in the judgment. This case distinguished 
from Lawler v. White, 27 Tex., 250, and Fitch v. Boyer, 51 Tex., 344. Ham- 
blen v. Knight, 36. 

2. In a suit to set aside a former judgment on account of a fraudulent 
combination between the plaintiff in whose favor it was rendered, and 
the sheriff, it was alleged that the defendant had never been served with 
process; that the judgment was rendered on the 6th of January, 1874, and 
that defendant did not learn that fact until the 11th of the same month; 
but he failed to state whether the court which rendered the judgment had 
adjourned for the term when he first learned that the judgment had been 
rendered. Held, 

(1) That an exception based on the plaintiff's failure to state whether the 
term of the court had adjourned when he first learned that a judgment had 
been rendered against him, would not be heard when presented in the 
supreme court for the first time. 

(2) This case distinguished from Bryorly v. Clark, 48 Tex., 345. Id, 
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JUDGMENTS — continued. 

3. A judgment rendered against a surviving husband, obtained in a suit 
upon a community debt, which is begun, after the wife’s death, is binding 
} upon the community property, and this though the heirs of the wife are 

not made parties and the pleadings in the cause fail to allege that the claim 
is for a community debt. Though the judgment is against the husband 
alone, a levy and sale of community property passes the title; and the 
sheriff's deed conveying the right, title, interest and claim of the suryiyj 
husband passes to the purchaser the right and title which had vested in the 
community. Carter v. Conner, 52. 
4, A stranger to a judicial proceeding cannot be affected by the judgment 
rendered therein. Hardin v. Blackshear, 132. 
5. Resort can only be had, in supporting a judgment, to the verdict and 
to admissions contained in the pleadings. Hence, when the existence of 
a lien was declared by a judgment, but in regard to which both the yer. 
dict and the pleadings of the party against whom it was adjudged were 
silent, there was no legal basis to support it, and this though the judgment 
contained a recitation that the party orally admitted the lien after the 
charge to the jury was read, and before their retirement to consider of their 
verdict. Handel v. Elliott, 145. 

6. Bills seeking relief from final judgments, solemnly rendered in the 
due and ordinary course of the administration of justice by courts of com. 
petent jurisdiction, are always watched by courts of equity with extreme 
jealousy, and the grounds on which interference will be allowed are narrow 
and restricted. Johnson v. Templeton, 238. 

7. A decree founded on an agreement made by the counsel for a party to 
the suit, said party having been adjudged insane, is voidable only, and bind- 
ing on parties and privies until vacated and set aside by a direct proceed- 
ing. Such a decree is not subject to collateral attack. Denni v. Elliott, 387, 

8. Strangers to a judgment may rely on it by way of estoppel for their 
protection as against parties to it when they have acted on the faith of its 
recitals to their injury. Medlin v. Wilkins, 409. 

9. The district court has full control over its judgments until the close of 
the term, and may, of its own motion, set aside or reform thesame. Hooker 
v. Williamson, 524. 

10. Where A. purchases land from B. prior to the rendition of a judg- 
ment foreclosing a vendor’s lien on the land for the benefit of C., A., not 
being made a party to such judgment, is not bound by it. No action can 
be taken to vacate the satisfaction of such judgment against A. alone, 
Harle v. Langdon’s Heirs, 555. 

11. All judgments are to be considered in the light of laws providing a 
remedy, and a time within which they may be reversed, if erroneous, by an 
appellate jurisdiction, and all persons voluntarily purchasing during such 
time are purchasers pendente lite. Id. 

12. A judgment nune pro tune cannot affect the lien acquired by a third 
party on property to which the original judgment, if properly rendered, 
would have attached alien, when the lien of such third party was secured 
after the original judgment, and before the e1try thereof nune pro tune was 
made. Eastham v. Sallis, 576. 

13. When a final judgment is rendered, which alone can create a judg- 
ment lien, it must be entered of record in such form as to convey 00 
tice of its existence, in order to affect the rights of third parties dealing with 
the judgment creditor. Jd. 

14, An entry of a court record declaring the default of the defendant; 
that by reason thereof the plaintiff ought to recover his damages; that 
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JUDGMENTS — continued. 
the clerk was ordered to assess such damages; that this was done; and 
which then, in appropriate language; directed the issuance of execution 
against each party for the costs by them severally incurred, is no final judg- 
ment. A judgment is final only when it contains the decision or sentence 
of the law upon the matter contained in the record; and the fact that the 
clerk was referred to as having assessed the damages at a certain sum is not 
sufficient; it must be followed by the sentence of the law declaring that the 
party do recover thatsum. Id. 

15. A judgment for costs which does not dispose of the subject matter 
of the suit is no final judgment. Jd. 


JUDGMENT LIEN. See INNocENT PURCHASER, 15. 

1. A judgment nune pro tune cannot affect the lien acquired by a third 
party on property to which the original judgment, if properly rendered, 
would have attached a lien, when the lien of such third party was secured 
after the original judgment, and before the entry thereof nunc pro tune was 
made. Eustham v. Sallis, 576. 

2. When a final judgment is rendered, which alone can create a judgment 
lien, it must be entered of record in such form as to convey notice of its ex- 
istence, in order to affect the rights of third parties dealing with the judg- 
ment creditor. Jd. 

JUDICIAL SALES. See ForceD SALE. SHERIFF'S SALE. 

1, While the correct rule is, thai a judicial sale, or sale under execution 
upon a decree or judgment authorizing such sale, though erroneous and not 
void, will be sustained where a stranger to the judgment is the purchaser, 
even where he knows that an appeal is pending or contemplated, yet such | 
rule rests upon a policy which has not been made to apply to purchases 
voluntarily made from a party to the suit. Treadway v. Eastburn, 57 Tex., | 
211; Stroud v. Casey, 25 Tex., 754, and other authorities cited and approved. | 
Harle v. Langdon’s Heirs, 555. | 

JURISDICTION. See Estates oF DecepEents, 18-21. Liens, 3. PROBATE 
| 
. 
| 
| 
| 





CourT, 1. Roaps, 1, 2. 

1. The district courts, under the constitution in force, have no jurisdiction 
to annul, by an original proceeding, the action of a county court in pro- 
bating a will, and in such proceeding to probate it. Franks v. Chapman, 46. 

2. A county court is not bound to observe a decree rendered by a district 
court unless the jurisdiction of the district court has properly attached, Id. 

3. The district court can only exercise the appellate jurisdiction over pro- 
bate courts conferred by the constitution, on appeal or certiorari, Id. | 

4. By the constitution of 1876 (art. V, sec. 8), the district court has juris- | 
diction, without reference to amount, to decree the foreclosure of a lien on 
land, and the assertion of the lien gives it jurisdiction over the entire sub- 
ject matter, with power finally to dispose of it. Handel v. Elliott, 145. 

5. While the domicile of the husband fixes that of the wife, no presump- 
tion to that effect can obtain in a suit for divorce brought by the wife in a 
county in which she alleges her permanent residence to be. Jones v. Jones, 

451. 

6. The district courts of Texas have jurisdiction to pass upon questions 

affecting the continuance of the marital relations, in the suit brought by 





the wife in the county in which she has a permanent residence, no matter 
where the offenses for which the divorce is sought were committed. Fol- 
lowing 9 Wall., 123, and other authorities cited. Id. 

7. Where a bill of review seeks to embrace matters concerning the action 
of the county court had in the distribution and partition of a deceased 
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JURISDICTION — continued. 
ward’s estate alone, it cannot be considered by the district court on appeal ; 
but where the bill of review seeks to inquire, and to have revised the action 
of the county court in passing upon the final account and settlement of the 
deceased ward’s guardian in addition, such an action being within the 
power and jurisdiction of that court, is a proper subject for investigation 
there, and for consideration and revision on appeal in this form in the dig. 
trict court. Young v. Gray, 541. 
8. Construing sec. 8 of art. 5 with sec. 16 of art. 5 of the state constity. 
tion, under the rule which requires that a general provision shall yield to g 
special provision, the district courts have jurisdiction of all suits for the 
trial of the right of property levied on by any writ of sequestration or attach. 
ment, when the property levied on shall be equal to or exceed in value $500, 
That jurisdiction was excepted out of the jurisdiction given to the county 
courts by the same article. Erwin v. Blanks, 583. 
9. Arts. 1117 and 1164 of the Revised Statutes are in accordance with the 
true construction of the constitutional provisions above referred to; and so 
much of art. 4831, Revised Statutes, as attempts to confer jurisdiction in 
such cases on the county court, when the property is of the value of $500, d 
is inoperative and void. Id. d 
10. Art, 2096, Revised Statutes, does not confer upon the probate court 
jurisdiction over contracts which are not executory in their character. Wise 
v. O'Malley, 588. 
11. No general jurisdiction to establisk claims against an estate can be ex- 
ercised by the probate court except in the mode provided by law; and where 
there are conflicting claims between the estate and some other person to 
specific property, they must be settled in some other than the probate court, 


12. The district court can acquire no jurisdiction by an appeal from the 
probate court when the jurisdiction of the probate court over the subject 
matter of the controversy did not exist. Id. 

13. A mercantile firm in Galveston obligated itself to a member of a 
mercantile firm in Fayette county to release the said member of all claims 
against his firm and to guaranty him immunity against all creditors of his 
firm if he would release and convey his interest in the firm to his copart- 
ners, Which he did. Afterwards, in a suit brought by a third party in 
Fayette county, for a firm debt, against all the members of the Fayette 
county firm, the retiring member asked that the Galveston firm be made 
parties to the suit, and that he have judgment over against the firm for any 
sum adjudged against him in the suit. The member of the Galveston firm 
appeared and pleaded to the jurisdiction of the court over him and inter- 
posed a general demurrer. Held: 

(1) The Galveston firm sustained no such legal or equitable relation to the 
plaintiffs as would have authorized a suit against them, even in Galveston 
county, where the members of the firm resided. 

(2) The Galveston firm was neither a necessary nor a proper party to the 
action. 

(8) There was no stipulation that the contract of the Galveston firm was 
to be performed in Fayette county. 

(4) The plea of the members of the Galveston firm, of the privilege of ‘ 
being sued in the county of their residence, was properly sustained, Hollo- 
way v. Blum, 625. 

JURY. 
1. Where the interests of two defendants are so nearly identical as to 
make them but one ‘party to a suit, in the sense in which that term is used 













InpEX 









JURY — continued. 
in the jury law, but six jurors can be challenged by the defendants. Jones 
y. Ford, 127. 

2. A discretion may be exercised by the district judge in allowing the 
deposit of the jury fee by the party who in time has applied for a jury, but 
who has failed to make the jury fee deposit, provided the same be made 
before trial, and when the exercise of such discretion works no injury to 
the complaining party. Hardin v. Blackshear, 132. 

8. The plaintiff in a cause made affilavit under art. 1438, Revised Statutes, 
and filed the same with the clerk, who placed the case on the jury docket, 
A year afterwards, when the jury list was about to be passed on in select- 
ing a jury, the defendant objected to a jury trial, on the ground that the 
affidavit was made under art. 1438, Revised Statutes, instead of under art. 
8067. Thereupon the plaintiff asked leave to amend his affidavit, so as to 
make it comply with the requirements of the statute, and offered to deposit 
the jury fee. Held, that a trial by jury should have been allowed. Berry v. 
T. & N. O. Ry, 655. 

JURY FEE3. See Jury, 2. 


JUSTICE OF THE PEACE. See Appreat Bonn, 1, 2. Res ApJupIcatTa, 1. 

1, Though, on appeal from the court of a justice of the peace to the 
county court, no new cause of action can be set up by the plaintiff, nor can 
any set off or counterclaim be considered which was not pleaded in the 
court below, yet this rule has no application to the case of a defendant who, 
having made the issue in the court below that the property in controversy 
was not subject to the plaintiff's execution, relied on a mortgage, and on 
appeal claimed as a purchaser. Blanton v. Langston, 149. 


LAND CERTIFICATE. See GENERAL LAND OFFICE, 1, 5, 6, 8, 9. PRE-EMP- 
TION, 1. 

1. Prima facie an unconditional certificate is the separate property of him 
to whom it issued, the conditional certificate having issued to him as a 
single man. Porter v. Burnett, 220. 

2, An unlocated land certificate is a chattel. By consent of the heirs of 
the grantee, it might be located and divided as realty, but not so as to affect 
the wife, whose interest in the land covered by it would be only a life es- 
tate of one-third, whereas her interest in it considered as a chattel would 
be one-third absolutely. Id. 

8. The theft or unauthorized withdrawal of a certificate from the general 
land office will not have the effect of rendering null a valid location and 
survey. Snider v. Methvin, 487. 

4. Pasch. Dig., art. 7097, has no application to a case in which the certifi- 
cate upon which a survey was made had once been properly deposited prior 
to the passage of that act, unless subsequent to the deposit, and prior to the 
passage of the act, the owner or controller of the certificate had withdrawn 
it. Id. 

5. See opinion for construction, in art. 7098, Pasch. Dig., of the words 
“return” and ‘‘ withdrawn,” as applicable to field notes of asurvey. Jd, 

6. If the owners of certificates filed with their surveys prior to the act of 
November 29, 1871 (Pasch. Dig., 7096-7098), knew that they had been taken 
from the general land office illegally, it would have been proper for them to 
have supplied duplicates at the earliest period after knowledge of the loss; 
but even their failure to do this would not subject them to the penalty im- 
posed by the statute, inless they directly or indirectly aided in some way in 
such illegal taking. Id. 

7 If, with such knowledge, they took no steps to place in the general land 
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LAND CERTIFICATE — continued. 


office proper evidence of their continued claim, their negligence might 
enable others to acquire rights by location which the law would protect; but 
no one with knowledge of the continued claim of such persons could acquire 
such rights. Jd. 

8. The right of a person who has located a valid land certificate upon 
vacant public land, and caused the same to be surveyed, and the survey and 
certificate returned to the general land office, within the time prescribed by 
law, is a vested right, and entitled to all the protection given to such right 
under every constitution of the republic and state. Sherwood v, Fleming, 95 
Tex. Sup., 428, followed, and Hart v. Gibbons, 14 Tex., 215, and Smith », 
Taylor, 34 Tex., 607, discussed. Jd. 

9. While a valid location of a land certificate on public land confers a 
vested right, it is subject to the right of the legislature to prescribe a time 
within which the owner must perform the remaining acts required by law 
to the completion of his title, and to annul the imperfect right on non-com. 
pliance with the law requiring the performance of such acts, Id, 


LANDLORD AND TENANT. See Lruitations, 17. 


1. One who assumes after occupancy, without contract, the relation and 
rights of tenant to the owner of the land occupied, may be treated asa 
tenant, and will be estopped from afterwards denying that the relation of 
landlord and tenant existed. Following Word v. Drouthett, 44 Tex., 371, 
Towery v. Henderson, 291. 

2. Construing articles 3122a and 3122b with title LVIII of the Revised 
Statutes, it is apparent that the legislature intended to limit the operation 
of the landlord’s lien to a yearly renting. H. R. E., B. & B. Association y, 
Cochran, 620. 

3. The provision of the statute which continues the landlord’s lien in 
force so long as the tenant shall occupy the rented premises applies only 
when the lien has attached to the property of the tenant by reason of rents 
due, or such as are accruing and will certainly become due under the par- 
ticular tenancy. It does not fix the lien on the tenant's property for any 
rents that may possibly become due for another term or tenancy, whether 
such term be created by contract or holding over. Jd. 

4. This case distinguished from Fowler v. Ripley, 15 Wallace, 328, and 
Webb v. Sharp, 13 Wallace, 14. Id. 

5. When a tenant from month to month mortgages personal property to 
another, and the rent due his landlord for the month in which the mort- 
gage is executed has been paid, and the property remains upon the prem- 
ises by permission of the mortgagee from month to month, the lien of the 
landlord is subordinate to that of the mortgage. Id. 


LAND OFFICE. See COMMISSIONER OF THE GENERAL OFFICE. 


LAND TITLES. See CoLonizATION LAWS. COMMISSIONER OF THE GENERAL 





LAND OFFICE. DEED. GRANT. HOMESTEAD. INNOCENT PURCHASER. LAND 
CERTIFICATE. Lis PENDENS. PRE-EMPTION. VENDOR AND VENDEE. WRIT 
OF ERROR. 

1. Under the act to ascertain and adjudicate certain claims for land 
against the state, situated between the Nueces and Rio Grande rivers, ap- 
proved August 15, 1870, it was shown that the ancestor of plaintiff occu- 
pied the land, embracing three leagues, continuously since 1832, when the 
initiative proceedings to obtain title were begun, and that his heirs had con- 
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LAND TITLES — continued. 
tinuously occupied it since, except when prevented by hostile Indians, 
Held, 

(1) Citizens as well as foreigners were included in the colonization laws of 
Tamaulipas of December 15, 1826, but with preference to citizens. 

(2) Under that law a grant of three leagues could be made, or any quantity 
less than five leagues. 

(3) Proof of a formal act of possession is not necessary to establish an 
inchoate right which might have been perfected under the act in question. 

(4) When the exapediente recited that the three leagues were appraised at 
$90, after the lapse of forty years, during which time possession was shown, 
and the destruction of the public records, the payment of the appraised 
value will be presumed. State v. Sais, 87. 

2. The taking of a deed by one of two co-tenants to the entire property 
and placing the same on record is not an ouster of the co-tenant, nor can 
it be construed into notiee of a claim to exclusive and adverse possession. 
Towery v. Henderson, 291. 

8. No length of time will estop the real owner of land properly patented 
to him from asserting his rights as against an adverse claimant, however 
notorious the claim, when it is not accompanied with possession. Mast v. 
Tibbles, 301. 


LAPSE OF TIME. See Botnpary, 2, 5, 


LIENS. See Homesteap, 23. JUDGMENT LIEN, 2. LANDLORD AND TENANT, 
2-5.. MecHanics’ Liens. PRACTICE IN DisTRICT CouRT, 7. SUBROGATION, 1, 
2. VENDOR'S LIEN. 

1. By the constitution of 1876 (art. V, sec, 8), the district court has juris- 
diction, without reference to amount, to decree the foreclosure of a lien 
on land, and the assertion of the lien gives it jurisdiction over the entire 
subject matter, with power finally to dispose of it. Handel v. Elliott, 145. 

2. Though a mere lien on property taken in execution furnishes no ground 
for the interposition of a claim for the trial of the right of property, yet 
if. by agreement subsequent to the attaching of the lien, the lien holder be- 
comes the absolute owner, the rule can have no application. See opinion 
for facts which constituted a complete sale and delivery of chattels on 
which the purchaser before held a lien. Blanton v. Langston, 149. 

3. The probate court, in classifying claims against an estate, secured by 
mortgage upon land, has jurisdiction to inquire and determine which of 
several claims secured by lien on the same land is entitled to priority of 
payment. Eastham v. Sallis, 576. 

4, When property claimed by the bankrupt as exempt property is set aside 
to him, if the same be subject to a former lien, the right of the lien holder 
is not affected by the act of the assignee in setting aside the property. Bray 
v. Aikin, 688. 


LIFE INSURANCE. See INSURANCE. 


LIMITATION. 

1. A note executed to a feme sole who marries before its maturity, and, 
qualifying as administratrix after her marriage, inventoried the note as as- 
sets of the estate of a former husband, is subject to the law of limitation, 
which cannot be defeated by setting up coverture. Taylor v. Bland, 29. 

2. A plea setting up matter in reply to the assertion of coverture, which 
had been pleaded to avoid limitation, need not be under oath. Jd. 

8. A vendor, holding a purchase money note for the payment of which 
a vendor's lien was reserved in the deed, cannot enforce his lien by suit to 
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LIMITATION — continued. 


recover the money after his note is barred by limitation. Still the superior 
title remains with the vendor, and the vendee canno: obtain absolute title 
until the purchase money is paid. _Hule v. Baker, 217. 

4. If the vendor, under such circumstances, regain the possession, he 
cannot be evicted by trespass to try title, although the purchase money, asa 
debt, is barred by limitation. Id. 

5. If the purchase money note be barred by limitation, and is secured 
by mortgage or deed of trust, its payment cannot be enforced. Jd, 

6. One who claims to have acquired title to the land of another, by 
virtue of an adverse possession of five years under a deed recorded, must 
show a perfect compliance with the terms of the statute. If his deed has 
been recorded in another county than that in which the land is situated, no 
matter how clear the mistake, or from what cause it originated, the bar of 
the statute will not apply. Adams v. Hayden, 223. 

7%. The holder of purchase money notes, t@ secure which a lien was 
reserved in the deed, brought suit thereon in 1873, the notes having been 
executed before 1861 and maturing during the suspension of the stat- 
ute of limitations in 185}. No limitation began to run against the holder 
until March 30, 1870, and it required the lapse of four years from that time 
to bar an action by the holder to foreclose his lien on the land. The holder 
of the notes could sue both the maker and the vendee of the maker in one 
suit. or bring a separate suit against the subsequent vendee, within the same 
period of time, to subject the land to the payment of notes given by his 
vendor. Porterfield v. Taylor, 204. 

8. The taking of a deed by one of two co-tenants to the entire property 
and placing the same on reeord is not an ouster of the co-tenant, nor can it 
be construed into notice of a claim to exclusive and adverse possession, 
Towery v. Henderson, 291. 

9. It is not sufficient that some deed forming a link in the chain of 
title asserted be recorded to enable one to claim the benefit of the statute 
of five years’ limitation; the deed or deeds, under which the party holds 
possession, must be recorded, Medlin v. Wilkins, 409. 

10. Possessions, when consecutive and continuous, by successive vendees, 
held in compliance with the statute, will be regarded as one possession under 
the five years’ statute of limitation. Id. 

11. When a particular line has been acquiesced in or recognized by ad- 
joining owners as their common boundary, it affords strong presumption 
that such line is the true dividing line; and though this presumption is 
strengthened by lapse of time, no period has been fixed that would render 
it conclusive. Id. 

12. The record of the deed, claim of title thereunder, the payment of 
taxes, and a resort to land for timber cut by the purchaser thereon, are not 
sufficient to secure the protection of the five years’ statute of limitations. 
Griffin v. Ford, 591. 

13. When neither the general statutes nor any special act contains any 
specific limitation in regard to claims upon railway companies for damages 
to land, the general statute of limitations will apply. H. & T. C. R. Co. v. 
Chaffin, 553. 

14. Limitation is available as a defense against a statutory remedy for the 
recovery of damages resulting from-the construction of a railroad, and the 
statute of two years applies. Id. 

15. A railway company secured the right of way across land by written 
agreement, which was not recorded. Afterwards, and before an embank- 
ment was made (for damages in constructing which plaintiff sued), the 
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plaintiff purchased the land without notice of the unrecorded agreement, 
Five years afterwards the purchaser sued for damages caused by the con- 
struction of the ditch. Held, 

(1) The fact that the company asked for a condemnation of the land fora 
road-bed did not revive the claim for damages or result in relieving from 
the bar of limitation. 

(2) If the purchaser occupied the attitude of an innocent purchaser with- 
out notice of the agreement made by the company with his vendor, this 
would authorize him to recover on condemnation the value of his land, but 
would not revive the right to damages already lost by the limitation of two 
years. Id. 

16. A pendente lite purchaser cannot plead the statute of limitations. 
Harle v. Langdon’s Heirs, 555. 

17. Occupancy of a street or alley of a town or city, by fencing the same 
up, is not adverse when such occupancy is by the permission of the town or 
city authorities. Such permission creates between the town or city and the 
possessor the relation of landlord and tenant. Such a holding cannot after- 
wards become adverse so as to sustain a plea of limitation, until the pos- 
sessor does some open, hostile act, clearly indicating his adverse claim; and 
this rule applies to the heir who continues the occupancy which was received 
from the ancestor. Carter v. Town of La Grange, 635. 

18. It is necessary to prove payment of taxes to sustain the plea of five 
years’ limitation; but their payment may be shown like any other fact, by 
circumstantial evidence. Following Watson v. Hopkins, 27 Tex., 642. Allen 
v. Woodson, 651. 

19. A judgment upon a note, which is a lien on land for unpaid purchase 
money, preserves the lien, so that if a suit be brought on such personal 
judgment to revive the same, and have it declared a lien on the land, though 
more than four years have elapsed from the maturity of the note to the insti- 
tution of the second suit, the bar of limitation will not apply. The note, 
which holds the lien, having been merged in the first judgment, no limita- 
tion as to the lien can apply, as long as the judgment remains a subsisting 
and valid claim against the debtor. Slaughter v. Owens, 663, 


LIS PENDENS. 








1. The plea of lis pendens cannot be taken advantage of where the party 
pleading it is not affectel by the judgment in the suit pending; as, where his 
right depended upon a lien which that judgment was to enforce, and not 
the judgment itself. Harle v. Langdon’s Heirs, 555. 

2. Where the judgment enforcing such lien was known to the party 
pleading lis pendens, and he relied upon it, this is an admission on his part 
that he knew of the adverse claim asserted in that suit, an] in such case the 
law affects him with notice that such juigment might be set aside on writ 
of error, and the right of the adverse party to prosecute such a writ within 
the prescribed legal time. Id, 

3. While the correct rule is, that a judicial sale, or sale under execution 
upon a decree or judgment authorizing such sale, though erroneous and not 
void, will be sustained where a stranger to the judgment is the purchaser, 
even where he knows that an appeal is pending or contemplated, yet such 
rule rests upon a policy which has not been made to apply to purchases vol- 
untarily made from a party to the suit. Treadway v. Eastburn, 57 Tex., 
211; Stroud v. Casey, 25 Tex., 754, and other authorities cited and approved, 
Id. 

4. A purchaser from one who has obtained a judgment ina suit of tres- 
pass to try title does not take a title incapable of being annulled by a re- 
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LIS PENDENS — continued. 


versal of the judgment upon a writ of error sued out subsequently to hig 
purchase. Clarey v. Marshall's Heirs, 4 Dana (Ky.), 99, cited, approved and 
quoted. Id. 

5. A writ of error is not such character of proceeding in this state as 
constitutes a new trial. Moore v. Moore, 59 Tex., 54; Brackenridge v, San 
Antonio, 39 Tex., 66; Gibbs v. Belcher, 30 Tex., 85, discussed. Jd. 

6. All judgments are to be considered in the light of laws providing a 
remedy, and the time within which they may be reversed, if erroneous, by 
an appellate jurisdiction, and all persons voluntarily purchasing during 
such time are purchasers pendente lite. Id. 

7. A pendente lite purchaser cannot set up a claim for improvements nor 
plead the statute of limitations. Jd. 


LOST DEED. 


1, When one in possession of land, claiming the same under a lost or de- 
stroyed deed, has for a long period of time exercised acts of ownership and 
control under it, strict proof will not be required to establish its former ex- 
istence, contents and loss. Following Lewis v. Baird, 3 McLean, 56. It ig 
otherwise when he has neither asserted ownership or control of the prop- 
erty for a long period of time, and seeks to set aside the apparent title vested 
by written conveyance in another. In such case, clear proof of the former 
existence and execution of his deed, and of its contents, must be made. 
Miils v. Herndon, 353. 


LOST NOTE. 


1. Inasuit on a lost note alleged to have been executed by several, the 
plaintiff assumes the burden of proving that the note, with all the signa- 
tures upon it as described in his petition, once existed. After doing this, he 
is not required to prove the genuineness of the signatures or the binding 
force of the note on all of the defendants. If he prove the execution of the 
note by some of those who he alleged made it, he may recover against 
them; and judgment may be rendered in favor of those defendants against 
whom no proof is made, or the suit may be dismissed as to them. He is 
not bound to prove that all the defendants are bound in order to recover 
against any of them. Keithley v. Seydell, 78. 


LUNATIC. 


1. A decree founded on an agreement made by the counsel for a party to 
the suit, said party having been adjudged insane, is voidable only, and 
binding on parties and privies until vacated and set aside by a direct pro- 
ceeding. Such a decree is not subject to collateral attack. Denni v, Elliott, 
337. 


MALICE. See DAMAGES, 13. 
MALICIOUS PROSECUTION, 





1. The following charge of the trial court is held to be erroneous, in a suit 
for malicious prosecution: “‘If the plaintiff was discharged from the pros- 
ecution by the examining magistrate who examined the case, then the pre- 
sumption of law is, that there was no probable cause; but if the evidence 
further shows that the defendant had reasonable cause to believe, and did 
believe, that the facts stated in the complaint were true, then he would have 
such probable cause as the law contemplated,” because (1) The discharge 
of the defendant in a criminal prosecution does not raise a presumption of 
probable cause. (Fol!owing Griffin 7, Chubb, 7 Tex., 614.) (2) The want of” 
probable cause is a question of fact for the jury to determine, and such 
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MALICIOUS PROSECUTION —continued. 
charge gives to that fact a prominence to which it was not entitled, Heldt 
y. Webster, 207. 

2. A petition contained allegations which, taken together amounted to a 
charge that the defendants combined falsely to accuse him of the offense of 
swindling Heidenheimer Bros,, and in pursuance of such combination did 
through one of their number, J. W. Raleigh, make such accusation by 
affidavit before a magistrate of Wood county, and that this was done for 
the purpose of extorting money and the payment of a debt pretended to 
be due defendants. Held, 

(1) That while the averments were not so specific and certain as would be 
required in an indictment, they were sufficiently certain for the purposes of 
civil pleading. 

(2) The acts so charged constituted an offense against the laws of the 
state. 

(3) The offense charged was in the nature of a conspiracy, and will be 
deemed to Lave been committed where any act in pursuance of the common 
design was performed by any one of the conspirators, or by any other per- 
son at their instigation. The conspiracy is renewed with every act done in 
pursuance of the unlawful design. 

(4) The making of an affidavit against the plaintiff to secure his arrest, in 
pursuance of the common design, in Wood county, that county is taken to 
be the county in which the offense was committed, and a suit for damages 
for the wrong done was properly brought in that county. Pasch. Dig., art. 
1422. Raleigh v. Cook, 428. 

3. The fact that the district judge held the plaintiff to bail, and refused 
to discharge him on the accusation made by defendants and former con- 
spirators, or that plaintiff was indicted by a grand jury for the offense they 
charged against him, were not conclusive evidence of probable cause. Id, 

4. It is not so much the intermediate action of the court upon the charge, 
when there is a final decision of it in favor of the accused, as the motives, 
grounds, facts and evidence upon which the prosecution proceeded in mak- 
ing it, that determines the two principal qualities of malice and want of 
probable cause in a suit for malicious prosecution, Following Griffin v. 
Chubb, 7 Tex., 603. Id. 


MAPS. See EVIDENCE, 35. 

MARRIAGE. See WILLS, 4. 

MASTER AND SERVANT. See NEGLIGENCE, 23, 24. 
MEASURE OF DAMAGES. See DAMaAGeEs. 


MECHANICS’ LIENS. See Practice in District Court, 1. 

1. A note executed and recorded after the performance of work for which it 
was claimed to have been given, and which recited that the consideration 
was ** for tin work and material furnished by them on my (the maker’s) 
house and homestead in the city of Waco,” does not show such facts as 
were necessary to fix a mechanic’s lien under the act of 1871. Reese v. 
Corlew, 70. 

2. When a mechanic’s lien had been fixed under the act of 1871, and suit 
begun for its enforcement before the repeal of that act in 1876, the lien was 
not destroyed by the repealing act. Handel v. Elliott, 145, 


MISTAKE, See EvipENCcE, 15. REGISTRATION, 1, 2. 


MONOPOLY. See MuNIcIPAL CORPORATIONS, 9. 
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MORTGAGES. See CHATTEL MORTGAGES. JUSTICE OF THE PEACE, 1. LiEns g 





LIMITATIONS, 5. 

1. A sale under a judgment foreclosing a mortgage upon the homestead, 
the wife not being a party to the suit, is void, and does not precinde a re- 
covery of the land by the heirs from the purchaser after the death of the 
father and mother. Thompson v. Jones, 94. 

2. But if the homestead interest attached only to an undivided half inter. 
est in the land, and the owner of the other undivided half interest, who had 
joined the husband in the mortgage, and after its execution, conveyed hig 
half interest to the wife, the foreclosure sale as to such half interest would 
pass title. Id. 

3. In determining whether what purports to be a sale of land amounts to 
a sale or is a mortgage, equity will look to the intention of the parties, to 
be gathered from their situation and conduct, and all surrounding faets, ag 
well as to the written memorials of the contract. If the relation of debtor 
and creditor existed when the deed was made, and which it assumed to can- 
cel, then whether the transaction would be regarded as a conveyance abso- 
lute or a conditional sale would depend on whether the debt was absolutely 
satisfied by the deed, or whether the apparent vendee still had a right of 
action against the vendor on his debt. Citing Conway v. Alexander, 7 Cranch, 
218; 2 Edw. Ch., 138, and 6 Paige, 480. Calhoun v. Lumpkin, 185, 

4. When a debt forms the consideration for a deed, and there is no 
agreement at the time for a repurchase, the amount paid being a fair value 
for the property, and afterwards there is an agreement for reconveyance on 
the payment of the precise sum to which the old debt would have amounted 
had it not been paid, the case becomes a strong one to show that no mort- 
gage was intended between the parties. Jd. 

5. Before a mortgagor can recover property mortgaged, of which the 
mortgagee is rightfully in possession, he must tender the amount of money 
due on the mortgage. Following Morrow v. Morgan, 48 Tex., 304; Hannay 
v. Thompson, 14 Tex., 143. Id. 

6. It was error to instruct a jury that they could not find a deed absolute 
on its face to be a mortgage, unless the fact that it was so intended should 
be established by two witnesses, or by one witness and strong corroborating 
circumstances. This rule is applicable only to cases in which it is sought 
to establish a trust by proving the declarations of a deceased trustee, or 
when the trustee is testifying to the trust in his own interest. Distinguished 
from Moreland v. Barnhart, 44 Tex., 275; and Peters v. Clements, 46 Tex., 
114, followed. Pierce v. Fort, 464. 

7. A mortgagee, out of possession, cannot assert his claim to property 
levied on by attachment in the manner prescribed by statute for the trial 
of the right of property. Following Wright v. Henderson, 12 Tex., 43, and 
other cases. When entitled to possession. his proper remedy is by a proceed- 
ing * equity to establish his right or interest. Erwin v. Blanks, 583. 

8. But if the mortgagee is rightfully in possession, and the levy is prop- 
erly made by giving notice as required by law, his possession remains, and 
the purchaser must be the actor in depriving him of it, by redeeming the 
property from his lien. If out of possession, he may enforce his lien against 
the purchaser at sheriff's sale, but cannot set it up in a suit for the trial of 
the right of property. Id. 

9. A purchaser at trust sale, made under a mortgage with power of sale, 
executed to secure both principal and interest, on a contract which is usuri- 
ous, obtains title, if the principal sum due was not tendered before sale. 
The debtor cannot afterwards procure a cancellation of the sale by offering 
to pay’the principal sum due. Hemphill v. Watson, 679. 
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10, The remedy of the mortgagor is to pay or to offer to pay what is due 
before the sale is made. Id. 

11. A mortgage with a power of sale creates a power coupled with an 
interest, which cannot be revoked by the mortgagor; and the authority of 
the mortgagee to execute it in the name of the mortgagor, and as his 
attorney, is not affected by his bankruptcy; the assignee can only take sub- 
ject to the rights of the mortgagee. Following Hall v. Bliss, 118 Mass., 554, 
and Eyster v. Gaff, 1 Otto, 521. Bray v. Aikin, 683. 


MUNICIPAL CORPORATIONS. 








1. If the powers of a corporation are not expressly, they are impliedly, 
restricted to such as are necessary for the attainment of the objects of its 
creation, and it can perform no act, make no contract, and incur no liability, 
but such as spring out of or are otherwise incidental to the purpose for 
which it was created. Waterbury v. City of Laredo, 519. 

2. The city of Laredo had a charter power to establish ferries. Held: 

(1) That the city had power to employ counsel to represent it in a matter 
involving the establishment of a ferry. 

(2) That from this resulted its authority to secure the attorneys’ fees. 

(3) The receipts from its ferry being a part of the general revenue of the 
city, it had the right to stipulate that a portion of that fund should be 
received by the attorney, before it reached the city treasury, as compensa- 
tion for his services. 

(4) A stipulation for increased compensation, after the first contract fixing 
his fee, will be enforced when not unreasonable, and when based on the 
performance of services not contemplated in the original contract. 

(5) Such a contract, by which the attorney was to receive a certain por- 
tion of the earnings of the ferry, gave him no authority to interfere with 
the municipal control thereof; nor would the courts interfere except to pre- 
vent fraud or a gross abuse of discretion. Even then a receiver would only 
be appointed until the municipal authorities could again exercise their dis- 
cretion. 

(6) A court of equity has no power to direct the corporate authorities of 
a city how they shall exercise a discretion vested in them respecting the 
leasing of city property. Id. 

3. The power conferred on a municipal corporation to establish ferries 
carries with it authority to dosuch acts as may be necessary to construct per- 
manent ferries, and to operate them, either through the agents of the corpo- 
ration, or any other agencies the corporation may provide. Macdonnell v. I. 
& G. N. Ry Co., 590. 

4, The power conferred on such a corporation to fix the rates, fees and 
rents of a ferry is broad enough to authorize the city to rent the ferry to 
another, to be operated by him. Jd. 

5. The power conferred to fix the rents is inconsistent with the idea that 
the city alone can operate the ferry. Jd. 

6. The definition of the word rent, as used in the charter of the city of 
Laredo, has a broader meaning than that which the word usually imports, 
and which restricts it to land and tenements corporeal. As there used, it 
means that the city shall have the power to fix the sum which shall be 
paid, not only for the use of the land on or contiguous to which a ferry is 
established, but also the sum which shall be paid for the appurtenances to 
the ferry and the franchise of operating it. Id. 

7. The power to fix rents necessarily carries with it the power in a mu- 
nicipal corporation, holding in trust for the public, the power to make such 
a contract as will entitle the one operating the ferry to collect rents. Id. 
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MUNICIPAL CORPORATIONS — continued. 


8. A city owning a ferry landing, with boats and appurtenances to op- 
erate a ferry, and having a charter power to operate the ferry, and to fix the 
rates, fees and rents thereof, may do with such property whatever a private 
person could do if he were the owner, except that, holding it as an agent for 
the state for a public purpose, it could not surrender its control and super- 
vision to the unrestricted management and control of another person, It 
may lease to another, retaining by ordinance supervisory control. Jd. 

9. See statement of case for a contract made between a city and a private 
party, held not to be within the prohibition contained in section 26 of the 
Bill of Rights. Jd. 


NEGLIGENCE. See Damaaes, 19. PLEADING, 8. 


1. Ina suit by a child for damages claimed on account of injuries in. 
flicted by a turn-table of a railway company, after the court had properly 
instructed the jury as to the degree of care to avoid injury requisite ing 
child, it was not error to give the following charge: ‘If you believe, from 
the evidence, that the plaintiff had intelligence enough to appreciate the 
peril of getting on the defendant’s turn-table in the manner the evidence 
shows he did; or if you believe he was warned by defendant's employee 
not to get on said table, and that it was dangerous to do so, and gaid 
plaintiff understood and appreciated such warning, but did nevertheless 
get on said turn-table, and was thereby the direct cause of his injury, you 
will find for defendant.” H. & T. C. R’y Co. v. Simpson, 103. 

2. See opinion for charge on the same subject held to have been properly 
refused. Id. 

3. The question of due care, when negligence is charged against a rail- 
way company on account of leaving its turn-table unfastened, is one for the 
jury; and acharge that the failure of the company to fasten its table, under 
a condition of facts stated, would be an invasion of the province of the 
jury, and was properly refused. Jd. 

4. The law fixes no certain age at which children are of sufficient intelli- 
gence to have imposed upon them the full degree of care incumbent on 
those of mature age, and in every case the question of the intelligence of a 
child is one for the jury. Jd. 

5. See opinion for facts under which the court refused to disturb a verdict 
for $3,500 against a railway company for injuries sustained by a child ten 
years old at its turn-table. Id. 

6. When the statute requires an act to be done, a failure to do it is negli- 
gence per se, and will be so declared as matter of law. In the absence of a 
statute requiring one about to cross a railway track to stop and listen for an 
approaching train, it cannot be declared as matter of law that a failure to 
do so would constitute negligence in one who, in attempting to cross the 
track, was injured by a train of whose approach he was not aware. H. & 
TT. C. R’y Co. v. Wilson, 142. 

7. A failure to ring the bell or sound the whistle for a distance of eighty 
rods before an engine crosses a public road is, as matter of law, negligence. 
Where a railway company failed to do this, and its cars were standing on 4 
side track so as to obscure the view of an approaching train, whereby one 
attempting to cross the track was injured and disabled from work fora 
year, it was held that a judgment for $1,000 was not excessive. Id. 

8. Where the pleading alleged, and evidence was introduced, to the effect 
that the railway company had agreed to stop its train at a particular point, 
viz.,°a section-house, and then refused so to do, in an action for damages 
against the company it was error in the court to charge that, ‘under the 
allegations and proof, it is immaterial to the plaintiff's right to recover, 
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NEGLIGENCE — continued. 











whether the train was stopped at the section-house or not, and in making 
up your verdict you will not consider that question.” Ormond v. Hayes, 180. 

9. Such a charge is also, to some extent, one upon the weight of evi- 
dence. Jd. 

10. A charge of the court as follows: that as soon as ‘‘the deceased 
alighted in safety from the car in which he and his wife (the plaintiff) were 
carried, then the relation ceased, and from that time the defendants owed 
them no duty as passengers,” is too strong and unqualified in its character, Id. 

11. The relation of carrier and passenger does not necessarily cease where 
the latter alighted from the car and still aids the carrier’s servants in remov- 
ing his baggage from the car; nor does the act of so aiding make him a serv- 
ant of thecarrier. Id. 

12. Proof tending to show that there were other defects in the road-bed 
of the company than those particularly alleged, and that such defects had 
existed for some time, is admissible, where the petition alleges that there 
was gross negligence on the part of the company. Wharton on Evidence, 
30, 41; R. R. Co. v. Nast, 93 U.S8., 391, and other authorities cited. Tex. 
& Pac. R’y Co. v. De Milley, 194. 

13. Evidence of knowledge by the company of facts intimately connected 
with those upon which actual damage done to the party rests is admissible 
to show acts of so wilful and negligent a character as to make the company 
liable for exemplary damages. Such a rule is not changed by the fact that 
the jury gave no exemplary damages. Id. 

14. As a general rule, it is the duty of a party to protect himself from the 
injurious consequences of the wrongful acts of another, if he can do so by 
ordinary effort and care, or at a moderate expense, for which he may charge 
the wrong-doer; and where by the use of such remedies he can prevent loss, he 
can only recover for such loss as could not be thus prevented. Tea. & St. L. 
R. Co. v. Young, 201. 

15. But to this rule there are exceptions; as where a railway company, 
by the construction of defective cattle-guards, jeopardizes the growing crops 
of a farmer, there is no obligation on the latter, who is not presumed to be 
skilled in such work, to assume the risk of having the defect corrected, or of 
exercising his judgment to select some one skilled in such work to do it for 
him. In such case, the farmer through whose inclosure the road runs may 
leave the whole matter of constructing and repairing stock-guards in the 
hands of the company, which has impliedly contracted to perform the work, 
and he is not chargeable with contributory negligence if damage shall result 
from his not attempting to repair the defect. Id. 

16. The statute (R. 8., 4243) which authorizes the owner of the land to 
construct or repair cattle-guards is not obligatory, but permissive only, and 
does not qualify or impair the obligation imposed on the railway company, 
whose road-bed crosses the inclosed lands of another, to construct and keep 
cattle-guards in proper repair. Id. 

17. This case distinguished from Loker v. Damon, 17 Pick., 288. Jd. 

18. Though in a suit by a child for damages on account of injuries 
received through the culpable negligence of another, it will be charged with 
only such discretion in realizing and avoiding danger as a child of its years 
and observation would exercise, and if it be wanting in discretion, the fact 
that the negligence of the parents may have contributed to its injury can 
offer no excuse, yet, if the action be by the parent of the child who was 
killed by the injury, the rule is different; in the latter case, if the negligence 
of the parents contributed to the death of the child, they cannot recover. 
Williams v. T. & P. R. Co., 205. 
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NEGLIGENCE — continued, 


19. This case distinguished from G., H. & H. R’y Co. v. Moore, 59 Tex, 64: 
Evansich v. G., C. & S. F. R’y Co., 57 Tex., 123-126; and Tex, & PRY 
Co. v. O'Donnell, 58 Tex., 28. Id. bis, 

20. A railway train should stop a reasonable lencth of time at depots to 
allow all passengers to enter the cars, and a reasonable time thereafter for 
them to be seated, after which the company will not be rendered liable on 
account of an injury sustained by one who, having an opportunity to be 
seated, fails to sit down, and is thrown down by the starting of the train 
after the usual signal to start was sounded. J. & G. N. R'y Co. y, Cope- 
land, 325, 

21. The liability of a railway company for negligence will, toa degree, be 
limited by its capacity and fitness to transport passengers known toa pas- 
senger when he elects to be transported on it. Hence a short line road, 
doing a small business and running only mixed trains, is not required to 
apply all the delicate checks and guards that. are in use, 
Neg., sec. 140. Id. 

22. The statute (Rev. Stat., 2900) does not change the rules in any respect, 
which are well recognized, for the determination of the liability of a rail- 
Way company either to a passenger or an employee. 7. & P. R’y Co. vy, 
Carlton, 397. 

23. While it may be wrongful as to the parent to employ a minor aged 
eighteen years in a business contrary to the wish of the parent, yet this 
does not deprive the son of the power to make a contract by which he 
may obtain necessary employment, and a contract so made creates be- 
tween a railway company making it, with the son, and the son, the rela- 
tion of master and servant. The duty of the former, however, in reference 
to care towards the latter, increases in proportion to his want of capacity, 
Following Railroad Co, v. Miller, 51 Tex., 274, and Hamilton v. G. H. & §, 
A. R’y Co., 54 Tex., 562. Id. 

24. To deny to such a minor, on whose labor a helpless father depended 
for a support, as in this case, the right to contract and to establish thereby the 
relation of master and servant, would be to deny the right to live by honest 
toil. Id. 

25. A charge of the court in a suit for damages by the father of sucha 
minor, who was fatally injured in coupling cars while employed on a rail- 
road, which ignored the fact that the minor was an employee, and which 
left the jury to infer that the simple fact of hiring the decease 1 and putting 
him to work in a place and at a business in which his father did not wish 
him to labor, was of itself such negligence of the railway company as 
would entitle the father to recover, is error. Id. 

26. No railway company is required to receive and haul a car of another 
road which is so defectively constructed or otherwise unsafe as manifestly 
to imperil the life or limb of an employee. Id. 

27. Art. 1882, Revised Statutes, has no application to any matter which 
does not properly and strictly pertain to the estate of the decedent. Hence, 
any money which might be recovered from a railway company for the bene- 
fit of the parent of one who had been killed by its negligence, ¢ yuld in no 
event be paid to creditors or distributed generally to heirs under the statute 
of descents and distribution, and hence could form no part of the estate. 
This construction of the statute is not affected by the fact that the law con- 
fers power on the administrator or executor to prosecute the action, if suit 
be not brought within three months after the death of the deceased by the 
parties entitled to the benefit of the action. H. & T. C. R’y Co. v. Hook, 493. 

28. If a railway company shall neglect to cut down standing trees that 
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NEGLIGENCE — continued. 
may, on account of their nearness to the road-bed, be in danger when fall- 
ing of obstructing the road, whereby injury results to an employee of 
the company, it becomes liable in damages, on account of its negligence, to 
such employee; and this, though the tree was standing on the land of 
another. 7. & St. L. R’y Co. v. Vallie, 481. 

29. Whether an employee of a railway company is guilty of contribu- 
tory negligence from not being at his appropriate place on the train at the 
time of receiving an injury, is a matter of fact for the jury, and not of law 
for the court. Jd. 

80. An employee on a railway train, injured by the fall of a tree across 
the road-bed, is not bound to show that he did not, in entering the service 
of the company, assume the risk of being injured in that manner. Jd. 

81. See statement and opinion for facts testified to, conflicting in their 
character, under which the court refused to disturb a verdict in favor of a 
brakeman, against a railway company, for $5,000 damages, caused by the 
brakeman’s hand being crushed, through the negligence of the company in 
leaving a ditch unfilled, across which the brakeman was required to work 
in coupling cars. H. & T. C. R’y Co. v. Pinto, 516. 

82. Whether the parents of a child were guilty of contributory negligence 
in permitting their child to play at a place where lumber was alleged to have 
been piled in a dangerous manner, from the fall of which the child died, 
was a question of fact for the jury, under appropriate instructions from the 
court. J. M. R’y Co. v. Herbeck, 602. 


NEW CAUSE OF ACTION. See PLEADING, 9, 17. 


NEW TRIAL. See Veroict, 2. 

1. See opinion for a case in which the appellant was entitled to a new trial 
because of the absence of facts to sustain the verdict. Pilcher v. Kirk, 162. 

2. The measure of damages for the wrongful seizure and conversion of 
goods is their value at the place of seizure on the day of their conversion; 
not what might be realized if they were retailed in small quantities and at 
different times. Evidence of their value, if retailed, tending in 1ts nature 
to confuse and incline the jury to render a verdict for an excessive amount, 
will, if excepted to, when such is its result, be cause for new trial. Tucker 
v. Hamlin; 171. 

3. To obtain a new trial after the expiration of the term, something more 
than that injustice has been done must be shown. It must appear: 

(1) That the former judgment was not caused by any negligence of him 
who seeks to set it aside, but that diligence was used to prevent it. 

(2) That he had a good defense to the action, which he was prevented from 
making by fraud, accident, or the acts of the opposing party, wholly un- 
mixed with any fault or negligence of his own. 

(8) That there is good cause to believe that a different result will be obtained 
by a new trial. 

(4) The pleadings and issues of the former suit, and its result, must be set 
forth distinctly and clearly. Johnson v. Templeton, 238. 

4. Bills seeking relief from final judgments, solemnly rendered in the due 
and ordinary course of the administration of justice by courts of compe- 
tent jurisdiction, are always watched by courts of equity with extreme jeal- 
ousy, and the grounds on which interference will be allowed are narrow 
and restricted. Id. 

5. In trespass to try title parties failed to introduce evidence of their heir- 
ship, which was necessary to their recovery, and the court instructed the 
jury to return a verdict against them. In their motion for new trial on 
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NEW TRIAL —continued. 
the ground of surprise, it was shown that the evidence of heirship was j 
court at the time of trial, and its presence was known to the parties ines 
the retirement of the jury. Held, that the parties should have applied for 
permission to reopen the case before the retirement of the jury, the presence 
of the evidence and its necessity being known, after the charge of the court 
and before the retirement of the jury; and the judgment of the court below 
refusing to grant a new trial was sustained. Heirs of Griffith v. Eliot, 334 

6. On a question of fact, which has been fairly submitted to the jury, 
and the presiding judge, under whose guidance and direction the cage was 
tried, has heard and refused a motion for new trial, thus indorsing to that 
extent the correctness of the verdict, the supreme court will not set the 
verdict aside unless it is believed to be most manifestly wrong, unjust, and 
contrary to evidence. Allen v. Woodson, 651. 

NOTICE. See CHATTEL MORTGAGES, 3. DEED, 4. GENERAL LAND OFFICE, 12, 
HOMESTEAD, 27. INNOCENT PURCHASER, 11, 12. Lanp Tities, 2, Lis 
PENDENS. PRINCIPAL AND AGENT, 1. : 

NUNC PRO TUNC. See JUDGMENTs, 12. 

OATH. See PLEADING, 1. PRACTICE IN SUPREME CouRT, 1. 


OBJECTIONS. See Depositions, 1, 2. EVIDENCE, 12, PRACTICE IN SUPREME 
CourT, 3. REFERENCE, 3. 


OPINIONS. See EvIpENcgE, 11. 
ORDER. See County COMMISSIONERS’ CouRT, 1. 
OUSTER. See LAND TITLEs, 2. 


OUTSTANDING TITLE. See Limitations, 8. VENDOR AND VENDEE, 1, 


PARENT AND CHILD. See NEGLIGENCE, 18, 23-25. 
PAROL EVIDENCE. See EvIDENCcE, 3, 13, 45. 


PARTIES. See CHATTEL MorTGAGES, 4. COMMUNITY PROPERTY, 1,4. Estates 
OF DECEDENTS, 11. HOMESTEAD, 8, 9. LIMITATIONS, 7. SURETIES, 1. VENUE, 3. 

1. Where suit is brought for the possession of real property, on which one 
party claims a builder’s lien and another party claims a lien for material fur- 
nished, the claims being denied by plaintiff, who is the owner of the prop- 
erty, both lien claimants may be joined as defendants; nor is it improper 
to seek in the same action a recovery ona moneyed demand, connected with 
and growing out of the same transaction. Jonesv. Ford, 127. 

2. A mere separation of the husband and wife, and his refusal to join her 
in the action, is not sufficient to authorize the wife to prosecute alone a suit 
to recover damages for an assault and battery committed upon her during 
coverture. Ezell v. Dodson, 331. 

3. The exceptional cases in which the wife has been allowed to maintainan 
action for the commuunity estate, have been where she had been abandoned 
by her husband and was destitute of the means of support, unless she re- 
sorted to the community property. Id. 

4. Where A, purchases land from B. prior to the rendition of a judgment 
foreclosing a vendor’s lien on the land for the benefit of C., A., not being 
made a party to such judgment, is not bound by it. No action can be 
taken to vacate the satisfaction of such judgment against A. alone, Harle 
v. Langdon's Heirs, 555. ' 

5. Ina proceeding to revive a judgment and declare a lien on land for 
the amount thereof, the parties executing the note on which the first judg- 
ment was rendered, as well as a subsequent purchaser of the land, are nec- 
essary parties. Slaughter v. Owens, 668, 





InpDeEx. 





PARTITION. See LAND CERTIFICATE, 1, 2. TENANTS IN CoMMON, 2, 


PARTNERSHIP. See Set-orr, 1. 

1. In a suit against a partnership, service on one member of the firm 
brings the firm before the court, so that a judgment may be rendered against 
it binding on the partnership and against the individual on whom service is. 
made. Hedges v. Armistead, 276. : 

2. When judgment is rendered on such service against the firm, and which 
also names the member served as a defendant against whom judgment is 
rendered individually, and the appeal bond names only the firm by the firm 
name, there is no variance; the objectionable words in the judgment will be 
regarded as surplusage. A mistake so obvious, which could be amended by 
the record, will be considered as amended. Id. 

3. It is not essential to constitute a partnership that the parties are by 
agreement to share in the losses of a business; it is sufficient if they 
are to have a community of interest in the profits as such. Following 
Goode v. McCartney, 10 Tex), 195. A partnership being thus established by 
community interest in the profits, both parties are liable to third parties for 
obligations incurred in prosecuting the partnership enterprise. Cothran v. 
Marmaduke, 370. 

4, The above doctrine does not apply to a case where a clerk, who ad- 
vances nothing, is to receive a stipulated portion of the profits as compensa- 
tion for his labor. Id. 


PASSENGERS. See CuHarae, 4, 6. 
PATENT. See PLEADING, 11. PRE-EMPTION, 2 


PAYMENT. ‘ 

1. If a creditor having several debts against a debtor’ receive money with 
instructions to appropriate it to one of them, it must be thus appropriate, 
and its appropriation being once thus directed, cannot be afterwards 
changed by the creditor without the debtor’s assent. Eylar v. Read, 387. 

2. The mere execution and delivery after payment of a receipt, showing 
the appropriation of the payment otherwise than as directed when payment 
was made, imposes no obligation on the debtor to have the receipt corrected, 
and works no estoppel on the debtor’s right to enforce the appropriation of 
the payment in the manner first directed by him. Jd. 


PERSONAL PROPERTY. See LAND CERTIFICATE, 1, 2. 
PHOTOGRAPH. See EVIDENCE, 32. 


PLEADING. See ComMMuUNITY Property, 1. INJUNCTION, 1. PRACTICE IN Dis- 
TRICT CouRT, 7, 13. 

1. A plea setting up matter in reply to the assertion of coverture, which 
had been pleaded to avoid limitation, need not be under oath. Taylor v. 
Bland, 29. 

2. An allegation that a note which plaintiff had signed as surety for 
another was after its execution fraudulently altered, so as to make it a note 
for a larger specified sum, ‘‘either by the administrator to whom it was 
executed, or by the principal in the note, and that this was done with- 
out the knowledge of the surety,” was held sufficiently specific in this case. 
Hamblen v. Knight, 36. e 

3. In trespass to try title, an answer to the merits admits for the pur- 
poses of the suit that the defendant is in possession of the land described in 
the petition, but cannot be construed into an admission that the land is in- 
cluded within the calls of the grant under which the plaintiff claims, Hence 
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PLEADING — continued. 


the latter fact must be established by evidence before the plaintiff can 
recover. Echols v. McKie, 41. 

4. See statement of case for a cause of action pleaded, held good on de- 
murrer. Hardin v. Blackshear, 132. 

5. Parol evidence of the contents of pleading in another cause cannot be 
admitted, when the absence of the better evidence furnished by the papers 
themselves is not accounted for. Id. 

6. When the plea ‘‘ not guilty” and a special plea (other than limitation) 
are filed, the plaintiff cannot himself rebut evidence admitted under the 
special plea, unless he has made allegations in pleading under which it 
would in other cases be admissible. In avoidance of evidence admissible 
under the general issue, he can submit testimony without such allegations, 
McSween v. Yett, 183. 

7. In trespass to try title, defendants, after pleading “not guilty,” 
pleaded specially that the sheriff's deed under which plaintiff claimed was 
void, On the trial the defendants showed a chain of title from the govern- 
ment to themselves. Held, that the plaintiff could show fraud in the acqui- 
sition of defendants’ apparent title, and this though plaintiff had not set up 
the fraud in his pleadings; the defendant having pleaded nothing to render 
it necessary. Id. 

8. See statement of case for petition in suit by husband and wife against 
a railway company, for damages claimed on account of the alleged neyli- 
gent killing of their child, held not sufficient. Williams v. T. & P. R, 
Co., 205. 

9. A change in the relief sought, or the addition of a prayer for farther 
or alternative relief, does not amount to the setting up of a new cause of 
action. Porterfield v. Taylor, 264. 

10. The action of the court in overruling exceptions to a petition which 
sets up a construction placed upon a written instrument by the parties 
to it, is unimportant on appeal when the record shows that the judge, on 
the trial, placed the same construction on the instrument, in the absence ot 
any evidence to explain its terms. Mast v. Tibbles, 301. 

11. The defendant in trespass to try title cannot interpose, by exception, 
the defense of stale demand against a legal title evidenced by a patent 
from the state pleaded by plaintiff, when the petition states no act of pos- 
session or claim by the defendant. Jd. 

12. Ina proceeding to dissolve a private corporation, no citation was prayed 
for, and there was no service on the individual who was alleged to have been 
the last president and manager of the corporation; nor was any appearance 
entered for him. It appeared from the information that by a means, and for 
a purpose, not disclosed, the affairs of the corporation were in the hands 
of a receiver, who, though not distinctly averred to have been cited or 
served, was the only party who appeared and answered the information, 
In the information itself, the legal conclusions of the pleader were sub- 
stituted in some particulars for facts which should have been specifically 
set forth. Held, that a final judgment dismissing the proceedings at the 
cost of the relator was proper. State v. Jefferson Iron Co., 312. 

13. A charge that a referee refused to hear evidence offered by one of 
the parties, without stating the materiality of the evidence, and what it was, 
is bad on exception. A report made by a referee stands upon the same foot- 
ing as the verdict of a jury. Elder v. McLane, 383. 

14. Where a recovery of land is based on the report of a referee, to 
whom the parties had agreed to submit the question of the true location 
of aline, with a stipulation that the referee should examine that line, an 
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PLEADING — continued. 





answer charging that the referee did not examine the line is good on de- 
murrer; nor is the fact material that the report of the referee shows that he 
made the examination as required. Id. 

15. A petition contained allegations which, taken together, amounted toa 
charge that the defendants combined falsely to accuse him of the offense of 
swindling Heidenheimer Bros., and in pursuance of such combination did 
through one of their number, J. W. Raleigh, make such accusation by affi- 
davit before a magistrate of Wood county, and that this was done for the 
purpose of extorting money and the payment of a debt pretended to be due 
defendants. eld, 

(1) That while the averments were not so specific and certain as would be 
required in an indictment, they were sufficiently certain for the purposes of 
civil pleading. 

(2) The acts so charged constituted an offense against the laws of the 
state. 

(3) The offense charged was in the nature of a conspiracy, and will be 
deemed to have been committed where any act in pursuance of the common 
design was performed by any one of the conspirators, or by any other per- 
son at their instigation. The conspiracy is renewed with every act done in 
pursuance of the unlawful design. 

(4) The making of an affidavit against the plaintiff to secure his arrest, in 
pursuance of the common design, in Wood county, that county is taken to 
be the county in which the offense was committed, and a suit for damages 
for the wrong done was properly brought in that county. Pasch. Dig., art. 
1422. Raleigh v. Cook, 438. 

16. A plea in abatement should exclude all such supposable matter as 
would, if alleged by the adversary, defeat the plea. Jd. 

17. An amendment seeking a different or larger relief does not set up a 
new cause of action; nor does a prayer for a larger amount of damages, 
claimed as resulting from facts set up in the former pleading. Id. 

18. It is not improper in a suit for divorce to insert general charges of 
cruelty and follow them with allegations of one or more specific acts, which 
may or may not be included in the specific charge. Jones v. Jones, 451. 

19. A charge in a petition for divorce of excesses or cruel treatment, 
alleged to have been committed between the last of November and the first 
of May following, without designating the place, is sufficiently specific. Id. 

20. In a suit for divorce brought by the wife, in which, among other 
allegations of cruel treatment, she charged that the defendant had filed a 
bill for divorce against her in another state, falsely charging her with adul- 
tery, it was not improper to attach a copy of the bill to the petition as an 
exhibit; and exceptions to the allegation on the ground that the bill was 
not sworn to were properly overruleJ. Jd. 

21. Pleadings and all exhibits attached thereto and made a part thereof, 
whether good or bad, when no exceptions have been filed thereto, may be 
read to the jury as such. Id. 

22. A copy of a paper which evidences the contract which constitutes the 
plaintiff's cause of action, in whole or in part, may be attached to the peti- 
tion as an exhibit in aid and explanation of material averments in the 
petition, though it may be necessary and proper to use the paper in evidence. 
Rule 19 has no application. The petition, however, should contain, in- 
dependent of the exhibit, all averments necessary in the cause, and should 
refer to the exhibit only to aid and explain the pleading. Macdonnell v. J, 
& G. N. R’y Co., 590. 


PLEADING AND EVIDENCE. See Evipence, 9, 38. PLEADING, 6,7. 
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PLEA IN ABATEMENT. 
1. A plea in abatement should exclude all such supposable matter ag 
would, if alleged by the adversary, defeat the plea. Raleigh v, Cook, 488, 


POSSESSION. See INNoceNT PURCHASER, 11. LimiTATIONs. 
POWER. See VENDOR AND VENDEE, 13. 


PRACTICE IN DISTRICT COURT. See Community Property, 12. Costs 
JURY. JUSTICE OF THE PEACE, 1. PLEADING, 12. SERVICE OF PrRocrss, 4. 
1. Where suit is brought for the possession of real property, on which 
one party claims a builder’s lien and another party claims a lien for materia} 
furnished, the claims being denied by plaintiff, who is the owner of the 
property, both lien claimants may be joined as defendants; nor is it im- 
proper to seek in the same action a recovery on a moneyed demand, con- 
nected with and growing out of the same transaction. Jones v. Ford, 12%, 
2. Where the interests of two defendants are so nearly identical as to 
make them but one party to a suit, in the sense in which that term is used 
in the jury law, but six jurors can be challenged by the defen@ants. Jd. 

3. Where the finding of a jury under issues submitted to them could not 
possibly be arrived at without also finding another fact not expressed but 
necessarily included in the verdict, judgment can be rendered as if that 
fact had been positively found. Id. 

4. An objection tothe reading of a deposition based on the fact that, in 
the notice to take the depositions, the witness was described by a given 
name different from his true name, is an objection to the manner and form 
of taking, which must be reduced to writing, filed, and notice thereof given 
to the opposing party. Id. 

5. An erroneous taxing of costs must be brought to the attention of the 
court below for correction, and cannot be corrected on appeal until it is 
there attempted. Id. 

6. A discretion may be exercised by the district judge in allowing the 
deposit of the jury fee by the party who in time has applied for a jury, but 
who has failed to make the jury fee deposit, provided the same be made 
before trial, and when the exercise of such discretion works no injury tothe 
complaining party. Hardin v. Blackshear, 132. 

7. Resort can only be had, in supporting a judgment, to the verdict and to 
admissions contained in the pleadings. Hence, when the existence of a lien 
was declared by a judgment, but in regard to which both the verdict and 
the pleadings of the party against whom it was adjudged were silent, there 
was no legal basis to support it, and this though the judgment contained a 
recitation that the party orally admitted the lien after the charge to the 
jury was read, and hefore their retirement to consider of their verdict. 
Handel v. Elliott. 145. 

8. When the first judgment which determined the rights of the parties 
established the right of the surviving widow to “ one hundred and forty acres 
of land, to be taken out of the eastern portion of said survey, so as to in- 
clude the improvements on the same;” and the claim set up by the surviv- 
ing widow was for a homestead interest in the entire tract, a judgment 
afterwards rendered upon the coming in of the report of the commissioners, 
which gave her the one hundred and forty acres, including improvements, 
but not including the dwelling-house, was error requiring a reversal, White 
v. Mitchell, 164. 

9. The practice of admitting improper evidence, and then attempting to 
correct its effect by instructions, again disapproved ; following Gulf, Col. & 
8. F. R’y Co. v. Levy, 59 Tex., 543. Even when the court, in the charge, 
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PRACTICE IN DISTRICT COURT — continued. 
lavs down a correct rule for estimating damages, evidence only proper if a 
different rule should prevail, tends, in its nature, to confuse, and its effect 
upon the verdict cannot be measured. Tucker v. Hamlin, 171. 

10. When a written agreement is made and filed as to the facts, for the 
purpose of facilitating a trial, it cannot be set aside and disregarded on a 
mere motion setting up a mistake in its execution, and sustained by ex parte 
affidavits. Morgan v. Davenport, 230. . 

11. See statement of case for remarks of counsel used in the closing argu 
ment of a cause, held calculated to prejudice the rights of appellant, and 
which should not have been permitted. JT. & St. L. R. Co. v. Jarreli, 267. 

12. In trespass to try title parties failed to introduce evidence of their heir- 
ship, which was necessary to their recovery, and the court instructed the 
jury to return a verdict against them. In their motion for new trial on the 
ground of surprise, it was shown that the evidence of heirship was in court 
at the time of trial, and its presence was known to the parties before the 
retirement of the jury. Held, that the parties should have applied for per- 
mission to reopen the case before the retirement of the jury, the presence of 
the evidence and its necessity being known, after the charge of the court 
and before the retirement of the jury; and the judgment of the court below 
refusing to grant a new trial was sustained. Heirs of Griffith v. Eliot, 334. 

13. Pleadings and all exhibits attached thereto and made a part thereof, 
whether good or bad, when no exceptions have been filed thereto, may be 
read to the jury as such. Jones v. Jones, 451. 

14. When, in trespass to try title, the interest of a defendant is separate 
and distinct from that of co-defendants in the land sued for, it is not error 
to allow a severance after a joint answer filed by all the defendants, 
Snider v. Methvin, 487. 

15. In two suits, where the rights and privity of the plaintiff in one are 
the same as those of the defendant in another, the subject matter being the 
same, and no prejudice to the right of any person is shown, the consolida- 
tion of the two causes, though technically irregular, would not be sufficient 
ground for a reversal of the cause. Harle v. Lanygdon’s Heirs, 555. 


PRACTICE IN THE SUPREME COURT. See BILL or Exceptions. PRACTICE 
IN District Court, 12. 

1. After exceptions to the sufficiency of a petition for injunction, it is too 
late for the defendant to urge for the first time after appeal that the 
allegations of the petition were not verified by affilavit, When the relief 
by injunction is sought after final hearing, the petition for injunction need 
not. as a general rule, be sworn to. Humblen v. Knight, 36. 

2. In asuit to set aside a former judgment on account of a fraudulent com- 
bination between the plaintiff in whose favor it was rendered, and the 
sheriff, it was alleged that the defendant had never been served with proc- 
ess; that the judzment was rendered on the 6th of January, 1874, and that 
defendant did not learn that fact until the 11th of the same month; but he 
failed to state whether the court which rendered the judgment had ad- 
journed for the term when he first learned that the judgment had been ren- 
dered. Held, 

(1) That an exception based on the plaintiff's failure to state whether the 
term of the court had adjourned when he first learned that a judgment had 
been rendered against him, would not be heard when presented in the 
supreme court for the first time. 

(2) This case distinguished from Bryorly v. Clark, 48 Tex., 345. Jd. 
8. An erroneous taxing of costs must be brought to the attention of the 
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PRACTICE IN THE SUPREME COURT — continued. 


court below for correc.ion, and cannot be corrected on appeal until it ig 
there attempted. Jones v. Ford, 127. 

4, A judgment determining the rights of the parties to a proceeding to 
recover land and for partition, and which appoints commissioners to make 
partition in accordance with its provisions, is a final judgment from which 
an appeal may be prosecuted. White v. Mitchell, 164. 

5. When notice of appeal from such a judgment was given, and a state- 
ment of facts made out and filed, but no appeal bond was filed until nine » 
months thereafter, and afterwards all the steps were taken by the same party 
to perfect an appeal from a judgment afterwards rendered, confirming the 
report of the commissioners in partition, assignments of error relating only 
to the first judgment will be disregarded, it being conclusive of the rights 
adjudicated thereby, and the appeal as to that judgment dismissed, Jd, 

6. When the first judgment which determined the rights of the parties 
established the right of the surviving widow to ‘‘ one hundred and forty acres 
of land, to be taken out of the eastern portion of said survey, s0 as to in- 
clude the improvements on the same;” and the claim set up by the surviy- 
ing widow was for a homestead interest in the entire tract, a judgment 
afterwards rendered upon the coming in of the report of the commissioners, 
which gave her the one hundred and forty acres, including improvements, 
but not including the dwelling-house, was error requiring a reversal. Id, 

7. It is incumbent upon a party complaining of the rejection of testi- 
mony to show the ground for such rejection; and, if the record be silent 
on that subject, the presumption is that the ruling of the court was cor- 
rect. Tex. & Puc. R’'y Co. v. De Milley, 194. 

8. The finding of a jury upon facts when the evidence is conflicting is 
conclusive only when the witnesses testifying do so in persou before the 
jury. Then their manner of testifying is proper for scrutiny, and in ob- 
serving this, the jury possess an advantage which judges cannot have who 
hear the case on appeal. But when the evidence is contained in a written 
deposition, the reason of the rule which makes the decision of a jury in its 
finding on facts conclusive, ceases. Thorn’s Heirs v. Fruzer’s Heirs, 259, 

9. The action of the court in overruling exceptions to a petition which 
sets up a construction placed upon a written instrument by the parties to it, 
is unimportant on appeal when the record shows that the judge, on the 
trial, placed the same construction on the instrument, in the absence of any 
evidence to explain its terms. Must v. Tibbles, 301. 

10. When there is no statement of facts in the record of a cause appealed 
to the supreme court, but there are found therein the conclusions of fact and 
law found by the district judge trying the cause, which conclusions of fact 
are accepted by appellant as correct, the supreme court will disregard the 
absence of a formal statement of facts and revise any errors committed by 
the court below in applying the law to the conclugions of fact so found. 
Following Chance v. Branch, 58 Tex., 490. Cousins v. Grey, 346. 

11. An objection to the report of a referee that the referee could only act 
in the event another first chosen declined to act, and that his report or 
award could not be received until it was shown that the one first selected 
declined to act, comes too late when made for the first time on app eal. 
Elder v. McLane, 383. 

12. It is improper in the court to emphasize in its charge any particular 
portion of the evidence, unless it certainly establishes, as matter of law, 
some issue involved in the proceeding; but a disregard of this rule will 
only afford ground for reversal when it is calculated to mislead the jury. 
Medlin v. Wilkins, 409. 
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PRACTICE IN THE SUPREME COURT — continued. 

13. An erroneous ruling of the court below will afford no ground for 
reversal, when it is manifest that it did not affect the judgment. Schneider 
v. Stephens, 419. . 

14. In a proceeding to remove cloud from title, caused by one claim- 
ing under a tax deed, it was found that while the land had been as- 
sessed in the name of the true owner, D. B. Wright, it was at tax sale cried 
off in the name of T. B. Wright; the deed described it as the property 
of T. B. Wright, and the judge, in his conclusions of fact, found that in 
this there was no mistake. Held, that, in the absence from the record of 
all evidence, the supreme court cannot say with certainty that a judgment 
for the plaintiff, removing cloud from title, was erroneous. Lambeth v. 
Watson, 479. 

15. Under a well settled rule of practice, exceptions to pleading on 
which no ruling is sought from the district judge will be regarded on ap- 
peal as waived. Hooker v. Williamson, 524, 

16. While the supreme court may, of its own motion, notice any funda- 
mental error of law, apparent on the face of the record, parties in preparing 
their briefs will be deemed to have waived any matter not presented as re- 

quired by the ruies governing practice in the supreme court. T. M. R’y Co. | 
v. Herbeck, 602. 
17. On a question of fact which has been fairly submitted to the jury, 
and the presiding judge, under whose guidance and direction the case was 
tried, has heard and refused a motion for new trial, thus indorsing to that 
extent the correctness of the verdict, the supreme court will not set the ver- 
dict aside unless it is believed to be most, manifestly wrong, unjust, and 
contrary to evidence, Allen v. Woodson, 651. 
18. Steps must be taken in the court below to correct an erroneous taxa- + 
tion of costs. Id. 


PRE-EMPTION. 
1. No rights can be acquired to land, under the location of a land certifi- 
cate upon land occupied by one as an actual settler under pre-emption 
laws, before the expiration of the twelve months within which the settler was 
required to make return of his field notes to the general land office. Vance 

v. Lindsey, 285. 

2. An occupant of public land claiming as a pre-emptor caused the land to 
be surveyed five months after the passage of the act of May 26, 1873, con- 
cerning pre-emptions, and made the required affidavit of occupancy, etc., 
stating that his occupancy began under the previous act of 1870. Held, 

(1) The occupant claiming pre-emption rights came within the provisions 
of the act of May 26, 1873, as ‘‘a person who has occupied a portion of the 
public domain as a homestead under previous law,” and was entitled to 
have the land surveyed and the field notes thereof returned to the general 
land office within twelve months from the passage of that act. 

(2) His possession and occupancy were notice to one filing a certificate 
thereon and procuring a survey in September, 1873, and no rights could be 
obtained as against the pre-emptor, under a patent issued on such certifi- 
cate. 

(3) The law of 1873 extended the benefit of occupancy to the settler’s 
right, so as to waive his default in not having the survey made within the 
time prescribed by the previous law under which the settlement was made, 

(4) This case distinguished from Teel v. Huffman, 21 Tex., 781. Id. 


PRESUMPTIONS. See Cuarae, 8. Lanp TITLES, 1. 
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PRINCIPAL AND AGENT. 

1, Though a principal is chargeable with notice of all facts coming to 
the agent’s knowledge while acting within the scope of his agency, he jg 
not chargeable with notice of such facts if they come to his agent's knowl- 
edge while he is engaged in a transaction with which the principal hag no 
concern, Kauffman v. Robey, 3038. 


PROBATE COURT. See JURISDICTION, 3, 10-12. Liens, 3. 

1. Proceedings in the probate court are not subject to collateral attack on 
the ground of a want of jurisdiction, unless it sufficiently appears from the 
record itself that its jurisdiction did not attach in the particular case, The 
question must be tried by the recitals of the record itself and the presump- 
tions arising therefrom. Mills v. Herndon, 353. 


PROCESS. See JUDGMENTS, 1, 2. RETURN OF SERVICE. SERVICE OF PrRocgss, 


PROMISSORY NOTES. See CONFEDERATE Money, 1. L«titations, 1, 
PLEADING, 2. 

1. In asuit on a lost note alleged to have been executed by several, the 
plaintiff assumes the burden of proving that the note, with all the signatures 
upon it as described in his petition, once existed. After doing this he is not 
required to prove the genuineness of the signatures or the binding force of 
the note on all of the defendants. If he prove the execution of the note by 
some of those who he alleged made it. he may recover against them, and judg- 
ment may be rendered in favor of those defendafits against whom no proof 
is made, or the suit may be dismissed as to them. He is not bound to prove 
that all the defendants are bound in order to recover against any of them. 
Keithley v. Seydell, 78. 

2. The transfer of a negotiable note as a collateral security for a pre-exist- 
ing debt is in due course of trade and for a valuable consideration. Follow- 
ing Liddell v. Crain, 53 Tex., 555. The case is stronger for holding the 
assignee a bona fide purchaser, when, in addition to the pre-existing debt, 
money is advanced by him for the benefit of the apparent holder of the note, 
Kauffman v. Robey, 308. 


PUBLIC LAND. See ScHoon Lanp, 4, 5, 
QUESTION OF LAW. 
1. When the statute requires an act to be done, a failure to do it is negli- 


gence per se, and will be so declared as matter of law. H. & T. C. Ry Co. 
v. Wilson, 142. 


QUESTIONS FOR THE JURY. See CHarce, 7. Deep, 6. NEGLicrencs, 3, 4, 
32. STOPPAGE IN TRANSITU, 2. WILLS, 20. 


‘RAILROADS. See Damaaes, 8, 9, 14-16. NEGLIGENCE. Ricut or Way, 1. 
SEPARATE PROPERTY, 11. TRESPASS TO TRY TITLE, 8. 

1, Asa general rule, it is the duty of a party to protect himself from the 
injurious consequences of the wrongful acts of another, if he can do so by 
ordinary effort and care, or ata moderate expense, for which he may charge 
the wrong-doer; and where by the use of such remedies he can prevent loss, 
he can only recover for such loss as could not be thus prevented. Tex. & St. 
L. R. Co. v. Young, 201. 

2. But to this rule there are exceptions; as where a railway company, by 
the construction of defective cattle-guards, jeopardizes the growing crops 
of a farmer, there is no obligation on the latter, who is not presumed to be 
skilled in such work, to assume the risk of having the defect correxted, or of 
exercising his judgment to select some one skilled in such work to do it for 
him. In such case, the farmer through whose inclosure the road runs may 
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RAILROADS — continued. 
leave the whole matter of constructing and repairing stock-guards in the 
hands of the company, which bas impliedly contracted to perform the work, i 
and he is not chargeable with contributory negligence if damage shall result ] 
from his not attempting to repair the defect. Id. 

8. No railway company is required to receive and haul a car of another 
road which is so defectively constructed cr otherwise unsafe as manifestly 
to imperil the life or limb of an employe. T. C. & P. Ry Co. v. Carl- 
ton, 397. 

4. Where a contract is made with the president of a railway company, 
and signed by him and the secretary, though not authorized by the direct- 
ors, yet it appears that they knew of it, and, making no objection, stood 
by and saw the other party performing his part of the same, the company 
is bound. T. & St. L. R. Co. v. Robards, 545. 

5. A railway company may bind itself to maintain a permanent depot at 
a particular place. Id. 

6. A contract made by a railway company for the building of a hotel by 
another at its depot, in consideration of which it agreed to encourage the 
proprietors of the hotel with the patronage of the company, and to dissuade 
all other parties from erecting a hotel at that depot, is not a contract in re- 
straint of trade nor beyond the power of the corporation. Id. 

7. Damages for occupation of a street for road-bed. G., C. & S. F. R. Co. v. 
Eddins, 656. See DAMAGES, 21-24. 

RECEIPT. See PAYMENT, 2. 
RECEIVER. See MUNICIPAL CORPORATIONS, 2. 


| 

i 

| 

} 

RECONVENTION. | 

1. One seeking damages to the amount of an injunction bond can bring | 
an original action on the bond, or, in the pending suit wherein it was given, 
plead in reconvention, setting up the grounds of his claim for damages. 2 | 
Avery v. Stewart, 154. 

RECORDS. See EvipENcgE, 5. | 
| 
| 
| 


REFERENCE. See ARBITRATION AND AWARD. 

1. A charge that a referee refused to hear evidence offered by one of the 
parties, without stating the materiality of the evidence, and what it was, is 
bad on exception. A report made by a referee stands upon the same footing 
as the verdict of a jury. Elder v. McLane, 383. 

2. Where a recovery of land is based on the report of a referee, to whom 
the parties had agreed to submit the question of the true location of a line, 
with a stipulation that the referee should examine that line, an answer 
charging that the referee did not examine the line is good on demurrer; nor 
is the fact material that the report of the referee shows that he made the 
examination as required. Id. 

8. An objection to the report of a referee that the referee could only act | 
in the event another first chosen declined to act, and that his report or award 
could not be received until it was shown that the one first selected declined 
to act, comes too late when made for the first time on appeal. Id. 

REGISTRATION. See VENDOR AND VENDEE, 11. 
1. Resulting trusts are not subject to the registration laws; following 
Blankenship v. Douglas, 26 Tex., 227; Grace v. Wade, 45 Tex., 582. Parker 
v. Coop, 111. 
2. One who pays value and has no notice of an adverse right is as much 
protected in equity as under registration laws; but under registration laws, 
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REGISTRATION — continued. 


which protect lien creditors who have no notice of adverse rights at the time 
their liens attach persons may be protected as purchasers who are bona fide 
purchasers as that term is ordinarily used. Jd. 

3. A deed to land must be recorded in the county where the land is sit. 
uate ; and its registration in another county, under a mistake as to its true 
locality, is worthless as notice to a subsequent purchaser. Adams y. Hay- 
den, 223. 

4, One who claims to have acquired title to the land of another, by virtue 
of an adverse possession of five years under a deed recorded, must show 
a perfect compliance with the terms of the statute. If his deed has been 
recorded in another county than that in which the land is situated, no mat- 
ter how clear the mistake, or from what cause it originated, the bar of the 
statute will not apply. Id. 

5. It was the intention of the act of April 22, 1879 (R. S., App., p. 15), to 
dispense with the registration in full of chattel mortgages, and to provide in 
lieu of it for the deposit with the clerk of the original mortgage itself, or 
a true copy of it, there to be kept for the inspection of the parties inter. 
ested, and to have a minute of the mortgage entered in a book, so that it 
might be perceived what were its contents, dato of filing, ete. Brothers 
v. Mundell, 240. 

6. An indorsement on a chattel mortgage by the county clerk, that it had 
been ‘‘filed for record” on a certain day, and that it had been recorded in a 
book for the registry of deeds, properly certified, is not evidence of such a 
deposit and filing of the mortgage as is required by the act of April 27, 
1879. R.S., App., p. 15. Such an instrument is not admissible in evidence 
as against creditors of the mortgagor, and as against creditors and as against 
subsequent purchasers and mortgagees in good faith, aud as to them is 
void. Id. 

7. When possession of property described in a chattel mortgage remains 
with the mortgagor, and the instrument is not filed as required by the stat- 
ute, the mortgage is absolutely void as to creditors of the mortgagor, no 
matter whether they had actual notice of the mortgage or not, and with- 
out regard to whether they were creditors in good faith. Id. 

8. A purchaser from a vendee whose vendor remains in possession is 
not bound to inquire further as to the title, when he finds on record in the 
county a deed from such vendor conveying title, proporly proved up and 
registered. To hold otherwise would be to strike at the very foundation of 
the policy on which registration laws rest. When inquiry as to title is 
prosecuted to the highest source which affords evidence of the right, there 
is no obligation to explore inferior and less reliable channels of information. 
Mullin’s Guardian v. Wimberly, 50 Tex., 457, discussed and distinguished. Van 
Keuren v. Central R, R. Co., 9 Vroom, 167; Grotons Savings Bank », Batty, 
80 N. J. Eq., 133; N. Y. Life Ins. Co. v. Cutler, 3 Sandf. Ch., 179; Cook v, 
Travis, 20 N. Y., 400; Bloomer v. Henderson, 8 Mich., 895; Scott v. Gallaher, 
148. & R., 333, cited and approved. Zylarv. Eylar, 315. 


REMOVAL TO FEDERAL COURTS. 


1. A state court can take no action in a cause once pending before it, 
after the filing in a circuit court of the United States of .a sufficient petition 
for its removal to that court; following Tex. & P. R. R. Co v. McAllister, 
69 Tex., 349. Blum v. Thomas, 158. 

2. When both the appellees and all the appellants except one were 
citizens of Texas, and that one was the mercantile partner of the two 


other appellants, doing business in Texas, and as such partver was sued 
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REMOVAL TO FEDERAL COURTS — continued. 


jointly for a wrongful conversion by his firm of goods, there being nothing 
to show any separate claim or question in which the non-resident partner 
was alone interested, no transfer of the cause can be made to a circuit 
court of the United States on the ground that one of the partners was a 
citizen of another state; following Corbin v. Van Brunt, 105 U. S., 577; Re- 
moval Cases, 103 U. 8., 457, and other cases cited in opinion, Jud, 

8. The application for the removal of this cause is the same in every respect 
as that acted upon in the case of Tex, & Pac. R’y Co. v. McAllister, and the 
decision in that case is approved. Tex. & Pac. R’y Co. v. De Milley, 194. 


RENT. See LANDLORD AND TENANT. MUNICIPAL CORPORATIONS, 6. 
RES ADJUDICATA. 


1. If the vendor of land, after default made in payment of purchase 
money, elects to sue for the purchase money instead of disaffirming the 
contract of sale, he thereby affirms the contract of sale as still in force; the 
result of the suit is to determine the amount of unpaid purchase money, and 
the judgment rendered is res adjudicata as to the right of parties or privies 
to disaffirm the contract and all other questions involved in the contract of 
sale. This rule applies to judgments rendered for unpaid purchase money 
by justices of the peace. Heirs of Roberts v. Lovejoy, 253, 


RESTRAINT OF TRADE. See RaiLroaps, 6. 
RESULTING TRUST. 


1. The separate property of the wife, consisting of land, was given in ex- 
change in part payment for a larger tract which was attached for a debt 
due from the husband. Held, that the exchange created a resulting trust in 
the wife’s favor in the larger tract thus acquired, in proportion to the value 
which her land so exchanged sustained to the value of the whole of the land 
given in exchange. Parker v. Coop, 111. 

2. Resulting trusts are not subject to the registration laws; following 
Blankenship v. Douglas, 26 Tex., 227; Grace v. Wade, 45 Tex., 582. Id. 

3. A resulting trust must exist, if at all, at the instant the deed is taken, 
and the legal title vests in the grantee. No oral agreement or payment, 
before or after the title is taken, will create a resulting trust, unless the trans- 
action is such at the moment the title passes, that a trust will result from 
the transaction itself. In view of this, there is no conflict between the cases 
of Wallace v. Campbell and Blankenship v. Douglas. Id. 


RETURN OF SERVICE. See Service or Process. 


ER Se 


1. In a direct proceeding to set aside a judgment, the judgment may be 
impeached by showing that the defendant in the suit in which it was 
rendered was never served with process; that the return of the sheriff 
showing service was false, and was the result of a fraudulent collusion 
between him and the plaintiff in the judgment. This case distinguished 
from Lawler v. White, 27 Tex., 250, and Fitch v. Boyer, 51 Tex., 344. Ham- 
blen v. Knight, 36. 


RIGHT OF WAY, See Damaaes, 16. Eminent Domarn, 1, 2. TRESPASS TO 





Try TITLE, 8, 

1. Ina suit against a railway company to recover a strip of land used 
for the road-bed, the defense was, that the plaintiff had verbally agreed 
to give the right of way provided the citizens of the county were under 
legal obligations to secure the same, and that the company had entered upon 
the land under that agreement and cleared a way for a road-bed without 
objection. Held, that the exclusion of a subscription list signed by citizens 
of the county guarantying the right of way to the company was error. T. 
& St. L. R. Co. v. Jarrell, 237. 
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ROADS. 


1. The act of July 29, 1876, to regulate the laying out, opening, classify- 
ing and working public roads, confers on the commissioners’ court: of 
each county full jurisdiction over the subject, within the limits of their re- 
spective counties, to be exercised in its discretion. When it is clearly shown 
that its power over the subject has been transcended or grossly abused, the 
revisory power of the district court may be exercised. Bourgeois v. Mills, 76 

2. That the commissioners of review had allowed no damages to poe 
through whose land a public road was laid out, or that he was prevented by 
sickness from appearing before the commissioners of review, affords no 
ground for exercising the revisory power of the district court. Id, 


sALE. See Account, 1. Deep, 1,2. LIEN, 2. SToprpaGe In TRansitv. 


SCHOOL LAND, See Homesteap, 16, 17. 


1. Under the constitution (art. VII, sec. 6), the actual settler on county 
school land is secured in his right to purchase the same in quantity not to 
exceed one hundred and sixty acres. he word ‘ settlement,” as used in 
that clause of the constitution, cannot be construed to limit the right of 
purchase to the amount actually improved, but embraces any amount of 
land within the limit prescribed. The applicant to buy must be himself a 
settler on the land to bring himself within the constitutional protection, and 
he cannot be an actual settler who claims only under another who had re- 
sided on the land. Perkins v. Miller, 61. 

2. The counties are trustees for the county school lands, in the manner 
and for the purposes declared in the constitution. As such they may sell or 
dispose of them in such manner as the connty commissioners’ court may 
determine. Palo Pinto County v. Gano, 249. 

8. Where the county commissioners’ court, under their order, con- 
tracted with a party to subdivide school lands into tracts of one hundred 
and sixty acres, after personal inspection by the contractor, who was, accord- 
ing to their quality, to designate them as of first, second and third class 
lands, and after surveying them was to make a sworn report, held, that the 
contract involved a personal trust which was not assignable, and, in the 
absence of allegations of fraud or mistake, parol evidence was not admissible 
to alter that result. Jd. 

4. The term “ public land,” as used in art. 118 of the Penal Code, is not 
restricted to unappropriated public domain, but includes school lands which 
are devoted to the cause of public education. Cotulla v. Laxson, 443. 

5. An application made by a county surveyor to himself to purchase 
public school land, and all subsequent steps taken by him to procure a 
patent therefor, are void. Jd. 


SECOND ACTION. See Trespass TO Try TITLE, 5. 
SEPARATE PROPERTY. See ATTACHMENT, 2-4. CoMMUNITY PROPERTY, 16. 


HOMESTEAD, 5. LAND CERTIFICATE, 1. 

1, The separate property of the wife, consisting of land, was given in ex- 
change in part payment for a larger tract which was attached for a debt due 
from the husband. Held, that the exchange created a resulting trust in the 
wife’s favor in the larger tract thus acquired, in proportion to the value 
which het land so exchanged sustained to the value-of the whole of the 
land given in exchange. Parker v. Coop, 111. 

2. While, under art. XVI, sec. 52, of the constitution of 1876, the property 
on which the homestead is established, if paid for with the separate means 
of the wife, descends and vests on the death of both spouses exclusively in 
her children, who, after ceasing to live on the place, are entitled to its pos- 
session, freed from any homestead right asserted by a surviving widow of 
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SEPARATE PROPERTY —continued, 


a second marriage with the father, yet the evidence of its having been 


paid for with the separate means of the wife must be clear and satisfactory. 


King v. Gilleland, 271. 

8. Whilst the evidence of such investment of separate means is not 
required to be so conclusive as to preclude a reasonable doubt, yet nothing 
must be left to conjecture; nor can presumptions be indulged which are not 
the usual and almost necessary deductions from the facts proved. Id. 

4, See opinion for facts held not sufficient to show the acquisition of 
property with separate means of the wife. Id. 

5. No property acquired by the wife during coverture becomes her sep- 
arate estate except such as is derived by gift, devise or descent; all acquired 
in any other manner is community property. Ezell v. Dodson, 331. 

6. Though the statute must be complied with in order to pass title to a 
married woman’s separate property, it does not necessarily follow that an 
instrument willingly executed by her, and actually acknowledged as re- 
quired by law, is absolutely void, simply because of the officer’s failure to 
make the proper certificate which the facts authorized, and which the law 
required him to make. Johnson v. Taylor, 360. 

7. Dalton v. Rust reviewed, and the doctrine announced, that though 
an instrument acknowledged by a married woman may be defectively cer- 
tified to, it may, in connection with other facts, become the basis of a 
right which a court of equity will protect. Id. 

8. Title to land, cast by descent from the mother to the heirs, it being the 
separate property of the mother, cannot pass by virtue of an order or judg- 
ment of the probate court, rendered in the administration of the estate of 
the deceased father. Title to such interests can no more pass, by virtue of 
orders of the probate court, adjudging the land to belong to the father’s 
estate, than could title to the lands of a stranger. Bradley v. Love, 472. 

9. When the deed made by the father to his daughter and her husband, 
in the division of his estate, recited in the habendum clause ‘‘to have and 
to hold the aforesaid lands unto them, the said David Love and Mary Love, 
their heirs and assigns, forever,” and purported to be made upon a consid- 
eration of $1,000, it was held, 

(1) No consideration having been paid, and the evidence (properly ad- 
mitted) showing that the property was intended as a gift, the terms of the 
deed determine that it was a gift both to husband and wife. 

(2) The wife acquired thereby an undivided half interest in the land as 
her separate property, and a purchaser, with notice of the state of the title, 
acquired no title by purchase at administrator’s sale, ordered by the probate 
court in administering the estate of the deceased husband, to the interest 
inherited irom the mother. 

. (8) The absence of notice to the creditor of the deceased husband of the 
wife’s separate interest is immaterial. The case of Grace v. Wade, 45 Tex., 
522, has no application. 

(4) The doctrine announced in Grace v. Wade, 45 Tex., 522, is only appli- 
cable to such judgment liens and others as are recognized as subsisting 
liens in law, and cannot be extended to cases not embraced in the original 
rule. Id. 

10. Though the statute gives the husband the sole management and con- 
trol of the wife’s separate property during coverture, this will not author- 
ize him to control or incumber her real estate except her consent be given 
in the mode prescribed by the statute, though he can, it would seem, in- 
vest her money in the purchase of property and in the erection of build- 
ings thereon, T. & St. L. R. Co. v. Robards, 545, 
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SEPARATE PROPERTY — continued. 


11. A railway company which stipulated by contract with the husband 
for certain special benefits to accrue to him in consideration that he should 
erect a hotel at a depot upon property owned by the wife, cannot, after the 
husband has complied with his part of the contract, avoid compliance on 
its part, by asserting the coverture of the wife and the absence of her assent 
to the contract in the manner pointed out by the statute. Jd. 

12. A purchaser of land under an execution against the husband, the ap- 
parent title to which is in the community, but which was paid for with the 
wife’s separate means, a knowledge of which fact was communicated to the 
purchaser after levy, but before the purchase at execution sale, cannot be an 
innocent purchaser. Bonner v. Stephens, 616. 


SEQUESTRATION. See CuHaTTEL MortGaGes, 4. JURISDICTION, 8, 
SERVICE OF PROCESS. See Return or SERVICE. 


1. In a suit against a partnership. service on one member of the firm 
brings the firm before the court, so that a judgment may be rendered 
against it binding on the partnership and against the individual on whom 
service is made. Hedges v. Armistead, 276. 

2. When judgment is rendered on such service against the firm, and 
which also names the member served as a defendant against whom judg- 
ment is rendered individually, and the appeal bond names ouly the firm by 
the firm name, there is no variance; the objectionable words in the judgment 
will be regarded as surplusage. A mistake so obvious, which could be 
amended by the record, will be consitered as amended. Jd. 

3. The object of the statute, arts. 1230-1233, concerning service of citation, 
was to provide an easier and less expensive method ‘of effecting se: vices 
than by publication, and its provisions are to be liberally construed. Jones 
v. Jones, 451. 

4. Where, in trespass to try title, the defendant sets up his title and asks 
that his vendor be made a party to defend the title conveyed, the vendor 
should be served not only with a copy of the writ and of plaintiff's petition, 
but also with a copy of the defendant’s answer and cross bill, in which 
prayer is made to make such new defendant. Crain v. Wright, 515. 


SET-OFF. See JUSTICE OF THE PEACE, 1. VENDOR AND VENDEE, 1. 


1. The separate, independent claim of a defendant against the plaintiff 
for a balance claimed to be due on partnership transactions between them 
alone may be set off against a suit by plaintiff for purchase money and to 
enforce a vendor’s lien. Construing art. 645, Revised Statutes. Greathouse 
v. Greathouse, 597. 

2. This case distinguished from Allbright v. Aldrich, 2 Tex., 165; Hamil- 
ton v. Van Hook, 26 Tex., 302, and other cases which seemingly announce @ 
different rule; the difference being that in those cases one or more addi- 
tional obligors were bound with the plaintiff in the counterclaim attempted 
to be set up by defendant. Id. 


SEVERANCE. See Practice In District Court, 14. 


SHERIFF. 

1. A contract between a sheriff who was, at the time. ex officio tax col- 
lector of his county, and another, under which each party was to furnish equal 
amounts of money to be invested in county scrip, the profits of which were 
to be equally divided, was illegal. The object of such a contract was for the 
sheriff to do indirectly, through another, for the benefit of both, an act 
which the law prohibited him from doing directly. In such a case the law 














SHERIFF — continued. 
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forbids relief to either party in enforcing an account and settlement between 
them, they never having settled. Following Riley v. Jordan, 122 Mass., 233; 
Anderson v. Powell, 41 Lowa, 22, and other cases cited in the opinion. Read 
v. Smith, 37). 

2. A sheriff is liable for the wrongful acts of his deputy in his official 
capacity. Hays v. Creary, 445. 


SHERIFF'S DEED. See Community Property, 1. 
SHERIFF'S SALE. See Forcep Sate. Homestrap, 24. Mortaaars, 8. 








1, While mere inadequacy of price will not of itself warrant the setting 
aside of a sheriff's sale, yet if, in addition thereto, there be the appearance 
of unfairness, or any circumstance, accident or occurrence in relation to 
the sale of a character tending to cause such inadequate price, the sale will 
be set aside; and when the disproportion between the price and the real 
value of the property is enormous, but slight circumstances will justify the 
inference that the sale was fraudulent. Kauffman v. Morriss, 119. 

2. If, in such a case, there were circumstances connected with the sale 
which may have operated to prevent the property from bringing a higher 
price, even though such circumstances were unknown to the purchaser, the 
sale will be deemed fraudulent in law. Jd. 

8. The greater the inadequacy of price, the slighter need be the circum- 
stances of fraud, accident or mistake that will disturb the sale. Jd. 

4, See statement of case and opinion for facts under which the supreme 
court affirmed a judgment setting aside for fraud a sheriff's sale of a tract of 
land which was worth twelve times the amount bid. Id. 

5. See statement and opinion for a case in which the special findings of 
the jury, being construed together, rendered invalid sales of land made 
on the direction of attorneys, against the wishes and direction of the legal 
owner of the judgment under which the sale was made. Smith v. Warren, 
462. 

6. Mere irregularity in making a judicial sale, when taken in connection 
with gross inadequacy of consideration, will not alone, as matter of law, 
be held a sufficient ground for vacating such sale, in the absence of facts 
showing that the irregularity conduced to the inadequacy of the sum bid. 
Allen v. Pierson, 604. 

7. A purchaser at sheriff's sale, who goes into possession of the land 
purchased ignorant of any irregularity that would vitiate the sale, and 
who in good faith goes upon the land and makes permanent and valuable 
improvements, ignorant of any design on the part of the judgment debtor 
to avoid the sale, is entitled to be restored to his former status by a restora- 
tion of purchase money, and compensation for his improvements before 
eviction. Jd. 


SPECIFIC PERFORMANCE. 





1, The purchaser of land under an executory contract is entitled to have 
the same specifically performed, as far as the vendor can perform, and to 
have an abatement out of the purchase money, or compensation for any 
deficiency in the title, quantity, quality, description, or other matters touch- 
ing the estate. See statement and opinion for a case to which it was held 
this doctrine applied. Heirs of Roberts v. Lovejoy, 253. 


STALE DEMAND. See Eviprence, 14. INNOCENT PURCHASER, 7. PLEADING, 11. 








1. No recovery can be had on a bond executed in 1852 for the conveyance 
of land, on which suit was first brought twenty-eight years afterwards, in the 
absence of facts explaining the delay. The demand is stale. Lewis v. Cole, 
841, 
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STATEMENT OF FACTS. See PRACTICE IN SUPREME Court, 10, 

1. A statement of facts, certified to by the judge before whom the case 
was tried as an agreed statement, which is only signed by counsel for one 
party, may be considered on appeal, the presumption being that it was 
properly certified. Schneider v. Stephens, 419. 

2. The statement of the judge, made out and filed after the adjourn- 
ment of the term, and improperly copied into the transcript, in reference to 
whether or not a statement of facts was properly certified or approved by 
him, will not be considered on appeal, in the absence of a motion to strike 
out and suppress the statement on account of deceit practiced by one of the 
parties, or their counsel. Id, 

3. The rule again announced, that where the statement of facts found in 
the record was approved and filed after the adjournment of the term, and 
no order is found in the transcript permitting it to be thus made and filed, it 
will be disregarded. Raleigh v. Cook, 438. 

4. In the absence of a statement of facts, the supreme court will con- 
sider no assigned error based on the action of the court in giving or 
refusing charges, or which attack the verdict as being against law and evi- 
dence, or as excessive in the amount of damages found. Jd. 

5. The rule again announced that a statement of facts made up and filed 
after the adjournment of the term will not be recognized on appeal, when 
the transcript shows no order made during the term allowing this to be 
done. Lockett v. Schurenberg, 610. 

6. Bills of exception must be signed and filed during the term; and 
though, under rule 56, exceptions to evidence may be embraced in a state- 
ment of facts in connection with the evidence admitted, such exceptions 
will be disregarded, unless the statement of facts containing them be prop- 
erly made out and filed during the term, and presented to the judge within 
ten days after the trial. Jd. 

7. In the absence of a statement of facts, the supreme court refused 
to revise the ruling of the district court in excluding a map offered, when 
the question was one of boundary, though exceptions thereto were properly 
taken and filed during the term. On this question the cases of Harvey »v, 
Hill, 7 Tex., 591; Webb v. Maxan, 11 Tex., 679; King v. Gray, 17 Tex., 62; 
Galbreath v. Templeton, 20 Tex., 46; Sublett v. Kerr, 12 Tex., 367, and Dalby 
v. Booth, 16 Tex., 563, were reviewed. Even if it was error to exclude the 
map, it could not be known, in the absence of a statement of facts, whether 
it was such an error as prejudiced the rights of the party offering 
it. Id. 

8. In trespass to try title, no statement of facts was incorporated in the 
transcript on appeal, but the appellant relied for a reversal on exceptions, 
which showed that appellant, who brought the suit, was permitted to intro- 
duce in evidence an examined copy from the general land office of the grant 
under which he claimed. The record showed that the court, a jury being 
waived, heard the evidence, and decided on the law and facts in favor of 
appellees, and judgment was rendered accordingly. It showed that the 
appellees had pleaded *‘ not guilty ” and the three, five and ten years’ statutes 
of limitations. Held, 

(1) The court will presume, in the absence of a statement of facts, that the 
evidence which supported the defenses pleaded was heard by the court, and 

ras sufficient to sustain the judgment, no exception appearing to its intro- 
duction. 

(2) Though it may appear that the appellant’s title was good on its face, 
the supreme court must presume that the evidence for appellee was sufil- 
cient to sustain the defenses pleaded. Sheldon v. Benavides, 673. 
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STATUTE OF FRAUDS. 

1. A conveyance of the homestead, made by the husband to his wife, which 
was not to pass title, but to enable the husband to thus protect it through 
the ostensible owner from the claims of creditors, after its abandonment as 
homesgead, is within the statute of frauds and invalid as to creditors after 
abandonment, Baines v. Baker, 139. 


STATUTES. See COMMUNITY Property, 7. Estates oF DecepENTs, 25. GEN- 
ERAL LAND OFFICE, 3, 5, 9, 10. INJUNCTION BoND, 1, 2. JURISDICTION, 9, 
10. LaNnp TITLES, 2. PRE-EMPTION, 2. SET-OFF, 1. WHLLS, 4, 5, 7. 

1. When a mechanic’s lien had been fixed under the act of 1871, and 
suit begun for its enforcement before the repeal of that act in 1876, the lien 
was not destroyed by the repealing act. Handel v. Elliott, 145. 

2. The statute (R. S., 4243) which authorizes the owner of the land to con- 
struct or repair cattle-guards is not obligatory, but permissive only, and does 
not qualify or impair the obligation imposed on the railway company, whose 
road-bed crosses the inclosed lands of another, to construct and keep cattle- 
guards in proper repair. Ter, & St. L. R. Co. v. Young, 201. 

38. Though, as a general rule, when a statute of England or of one of the 
older states is re-enacted in Texas, after it has received a settled and uni- 
form construction by the courts of the government from which it was bor- 
rowed, it will receive the same construction by the courts of Texas, yet if 
there be something incorporated in the statute, showing a legislative pur- 
pose not to adopt the former construction, then the construction given by 
the courts of the government from which it was borrowed cannot prevail. 
Morgan v. Davenport, 230, 

4. If that part of the borrowed act which caused it to be aided by judi- 
cial construction in the government from which it was borrowed, so as to 
give it a meaning adverse to the common import of the language used, be 
provided for by the Texas law of which the borrowed statute becomes a 
part, then the presumption is that the legislature intended to adopt only so 
much of the former construction as may be provided for and practically 
incorporated in the new statute. Id. 

5. When the statute of another state is adopted in Texas, the presumption 
must prevail that the legislature intended to adopt with it the settled con- 
struction given to it by the courts of the state from which it was borrowed. 
Brothers v. Mundell, 240. 

6. Article 4353, Revised Statutes, as to the correction of defective ac- 
knowledgments, construed. Johnson v. Taylor, 350. 

7. Articles 1230-1233, Rev. Stat., as to service of citation, construed. 
Jones v. Jones, 451. 


STOPPAGE IN TRANSITU. 

1. Goods, when shipped, are deemed to be in transitu, not only while in 
the actual possession of the carrier, whether on land or water, though the 
carrier may have been appointed by the consignee, but also while they 
remain in any place of deposit connected with their transmission and deliv- 
ery, and until they arrive in the actual or constructive possession of the 
consignee at the place named by the buyer to the seller as their place of 
destination. Following Chandler v. Fulton, 10 Tex., 1, and Covell v. Hitch- 
cock, 23 Wend., 613. Halff v. Allyn, 278. 

2. A bill of lading for goods to a railroad depot, the shipping point for 
a neighboring town for which they were destined, cannot determine that 
depot as the destination contemplated between the buyer and seller, Were 
it otherwise, the legal effect of the bill of lading would be for the court and 
not the jury. Id. 
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STOPPAGE IN TRANSITU —continued. 

3. The fact that goods are received at the nearest railway depot Pa their 
place of destination, by one who exhibited the bills of lading to the carrier 
and had an order for their delivery from the purchaser, does not of itself 
determine the fact that on their delivery, on the order, they ceased to be 
in transitu, in the absence of evidence showing the purpose for which the 
order for their delivery was given. Chandler v. Fulton, 10 Tex., 1, cited 
and approved. Id. , 

4. See opinion for a charge in regard to goods in transitu held to be 
erroneous, in holding that the transit of goods ceased on their delivery to 
an agent of the purchaser, when the jury should have been told that the 
goods were still in transitu if they were only received by the agent to be 
forwarded to their original destination. Jd. 

5. A charge of the court that the right of stoppage in transitu of goods 
sold existed in the seller, not only in the event of the insolvency of the 

vendee, but for other adequate cause, without explaining the meaning ap- 
plied. by the court to the words ‘other adequate cause,” is error. Fox vy, 
Willis, 373. 

6. If the seller of goods attach them in transitu for his debt his remedy 
of stoppage in transitu is thereby destroyed. Following Wait’s Actions and 
Defenses, vol. 5, pp. 616, 617; Ferguson v. Herring, 49 Tex., 129, and other 
Texas cases. Id. 

7. But while this is true, yet if the seller, through want of knowledge of 
the facts and means of knowledge attached, believed the right of stoppage 
in transitu was lost, and on learning his error immediately dismisses his at- 
tachment, he may still exercise his right of stoppage in transitu, if there 
has been no actual or constructive delivery of the goods at their place of 
destination. Jd. 


STREETS. See Limitations, 17. 
1. Damages for use of street by railroad company for road-bed. G., C. & 
S. F. R. Co. v. Eddins, 655. See DAMAGES, 21-24. 


SUBORNATION OF PERJURY. See Equity, 1. 


SUBROGATION. 

1. When one furnishes money with an agreement that it shall be used 
in discharging a debt due for the purchase of land, and it is so used, 
with an understanding that he who advanced it shall have the same rem- 
edies to recover his money thus loaned that the original vendor was en- 
titled to for the enforcement of his demand, the lender is subrogated to the 
rights of the vendor of the land. A like subrogation occurs to the lien of 
an administrator for purchase money on land sold at administrator's sale, 
and in behalf of the holders of preferred claims against the estate, who 
released the estate and surrendered them, and by agreement among all par- 
ties took the notes of the purchaser of the land, to be secured by vendor's 
lien and deed of trust. Warhmund v. Merritt, 24. 

2. No homestead rights can be acquired in land as against one thus sub- 
rogated to the rights of the vendor for unpaid purchase money, nor can the 
widow of one in possession, claiming such homestead rights, claim that an 
allowance shall be made her from the land in propartion to the money 
actually paid, since the entire tract of land would be liable for what remained 
unpaid. Id. 

8. A lien on a homestead, existing prior to the adoption of the present 
state constitution, cannot be divested under its operation, and one who 
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SUBROGATION — continued, 
received an absolute deed from the owner of the homestead as security 
for advancing money to discharge such a lien would be subrogated to the 
rights of the original lien holder against the homestead. LZylar v. Eylar, 
815. 


SUBSEQUENT PURCHASER, See INNocENT PuRCHASER. PaRTigs, 5. 
VENDOR AND VENDEE, 9. 

1. The right of a vendor to subject the land to the payment of purchase 

money in the hands of a subsequent vendee is not affected by the fact that 

alien is not reserved in the deed, if it recites the fact that notes had been 


given for the purchase money. Peters v. Clements, 52 Tex., 140, approved. 
Porterfield v. Taylor, 264. 


SURETIES. See PLEADING, 2. 

1. Suit was brought by a surety on an administrator’s bond, in which by 
its terms the obligation of the parties was made joint and several, against 
his co-sureties for contribution, alleging the death and insolvency of the 
administrator and the payment of the bond by plaintiff on judgment ren- 
dered. Held, that the suit could be maintained against all the co-sureties 
in any county in which either of them resided. Rush v. Bishop, 177. 


TAX DEED. See PRACTICE IN SUPREME CouRT, 14. 
TENANCY. See LANDLORD AND TENANT, 1. LAND TITLES, 2. 


TENANTS IN COMMON, 

1. The right of one tenant in common to recover the entire tract of land 
from one having no title was not affected by the Revised Statutes, but the 
same exists as recognized in Croft v. Rains, 10 Tex., 523, and Watrous v. Me- 
Grew, 16 Tex., 510. Pilcher v. Kirk, 162. 

2. One purchasing from a tenant in common cannot acquire, to the 
prejudice of the co-tenant, title to any specific portion of the land, but must 
hold it subject to all existing equities between co-tenants, to be settled on 
partition. Mast v. Tibbles, 301, 


TENDER. See MortGaaes, 5. 


TESTIMONIO. See EviIpENcE, 26-30. 

1, It would not necessarily impair the usefulness of a festimonio as 
an instrument of evidence, or as a muniment of title, that it was in fact 
issued two or three days after the actual execution and date of the original 
protocol. Thus, if the original grant was in fact issued before the 13th of 
November, 1835, the fact that the testimonio was not made out and delivered 
for two or three days thereafter would not destroy the original title if other- 
wise lawful in all respects. Houston v. Blythe, 506. 


TIMBER. See Eminent Domatn, 1, 2. 


TORTS. See DamMaGes. FALSE ARREST. MALICIOUS PROSECUTION. NEGLI- 
GENCE. 


TRANSLATION. See EvmpENcE, 25. 
TRESPASS. See Emrnent DomMAIN, 1, 2. 


TRESPASS TO TRY TITLE. See Practice in District Court, 14. STatTe- 
MENT OF Facts, 8. VENDOR AND VENDEE, 1. 

1, In trespass to try title, an answer to the merits admits for the purposes of 
the suit that the defendant is in possession of the land described in the 
petition, but cannot be construed into an admission that the land is included 
within the calls of the grant under which the plaintiff claims. Hence the 

Vor. LX—49 
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TRESPASS TO TRY TITLE — continued. 
latter fact must be established by evidence before the plaintiff can recover. 
Echols v. McKie, 41. 

2. Plaintiff in trespass to try title relied on a chain of title from the 
sovereignty of the soil, the deed to him being over twenty years old, 
containing a recital that the purchase money had been paid. The defend- 
ant showed a chain of title to himself complete from the sovereignty of 
the soil, and claimed under deed older in date and in registration than plaint- 
iff's, but junior to a remote link in plaintiff's chain, not recorded for more 
than twenty years after its execution, and after the execution and registra- 
tion of the entire chain to defendant. Held, 

(1) The recitals in plaintiff's deed that the purchase money had been paid 
were not sufficient evidence to establish that fact so as to constitute him an 
innocent purchaser. 

(2) The payment of the money should have been proved otherwise than 
by the recitals in the deed. 

(3) Though the deed was over twenty years old, the payment of purchase 
money will not be presumed when the claim of title has not been accom- 
panied with possession; especially is this true when the money, if paid, was 
paid by the plaintiff himseif, who was a witness. 

(4) The doctrine of stale demand has no application. 

(5) Distinguished from Johnson v. Newman, 43 Tex., 628. 

(6) A judgment for defendant was proper in the absence of any evidence 
to show payment of purchase money, except such as appeared from the re- 
citals of the plaintiff's chain of title. Bremer v. Case, 151. 

8. The right of one tenant in common to recover the entire tract of land 
from one having no title was not affected by the Revised Statutes, but the 
same exists as recognized in Croft v. Rains, 10 Tex., 523, and Watrous v. 
McGrew, 16 Tex., 510. Pilcher v. Kirk, 162. 

4. One who purchases land from another, whom he honestly believes to 
be the grantee of the same, he having the same name with the grantee, and, 
having paid for and entered upon the land, makes permanent improvements 
thereon, ignorant that some other person has the better right, is entitled to 
recover from the true owner, under the terms of the statute, compensation 
for his improvements. Id. 

5. Where, in an action nominally to try title to land, but really to deter- 
mine the true locality of a divisional line between the litigants, the title of 
each party being admitted by the other, the final judgment is conclusive, 
and no right to a second action existed under the law in force before the 
adoption of the Revised Statutes. Spence v. McGowan, 53 Tex., 30, and 
Corporation of San Patricio v. Mathis, 58 Tex., 242, followed. Barbee v. 
Stinnett, 167. 

6. When the plea “ not guilty” and a special plea (other than limitation) 
are filed, the plaintiff cannot himself rebut evidence admitted under the 
special plea, unless he has made allegations in pleading under which it would 
in other cases be admissible. In avoidance of evidence admissible under the 
general issue, he can submit testimony without such allegations. McSween 
v. Yett, 183. 

7. In trespass to try title, defendants, after pleading ‘‘not guilty,” pleaded 
specially that the sheriff's deed under which plaintiff claimed was void. On 
the trial the defendants showed a chain of title from the government to, 
themselves. Held, that the plaintiff could show fraud in the acquisition of 
defendants’ apparent title, and this though plaintiff had not set up the fraud 
in his pleadings; the defendant having pleaded nothing to render it neces- 


sary. Id. 
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TRESPASS TO TRY TITLE— continued. 

8. One who permits a railway company to enter upon his land and clear 
aright of way for its road-bed without objection, under verbal authority 
from him so to do, cannot afterwards repudiate the permission and maintain 
an action in trespass to try title to recover the strip so used for operating 
the road. Citing Mills on Em. Domain, sec. 142, and cases there cited, and 
57 Mo., 256. 7. & St. L. R. Co. v. Jarrell, 267. 

9. The defendant in trespass to try title cannot interpose, by exception, 
the defense of stale demand against a legal title evidenced by a patent from 
the state pleaded by plaintiff, when the petition states no act of possession 
or claim by the defendant. Mast v. Tibbles, 301. 

10. Where, in trespass to try title, the defendant sets up his title and asks 
that his vendor be made a party to defend the title conveyed, the vendor 
should be served not only with a copy of the writ and of plaintiff's petition, 
but also with a copy of the defendant’s answer and cross bill, in which 
prayer is made to make such new defendant. Crain v. Wright, 515. 


TRIAL BY JURY. See Jury, 3. 


TRIAL OF RIGHT OF PROPERTY. See CHatTTEL MortGaaes, 5. 

1. Though a mere lien on property taken in execution furnishes no ground 
for the interposition of a claim for the trial of the right of property, yet 
if, by agreement subsequent to the attaching of the lien, the lien holder be- 
comes the absolute owner, the rule can have no application. See opinion 
for facts which constituted a complete sale and delivery of chattels on 
which the purchaser before heid a lien. Blanton v. Langston, 149, 

2. Construing sec. 8 of art. 5 with sec. 16 of art. 5 of the state constitu- 
tion, under the rule which requires that a general provision shall yield to a 
special provision, the district courts have jurisdiction of all suits for the 
trial of the right of property levied on by any writ of sequestration or attach- 
ment, when the property levied on shall be equal to or exceed in value $500. 
That jurisdiction was excepted out of the jurisdiction given to the county 
courts by the same article. Erwin v. Blanks, 583. 

3. Arts. 1117 and 1164 of the Revised Statutes are in accordance with the 
true construction of the constitutional provisions above referred to; and so 
much of art. 4831, Revised Statutes, as attempts to confer jurisdiction in 
such cases on the county court, when the property is of the value of $500, 
is inoperative and void. Id, 

4. A mortgagee, out of possession, cannot assert his claim to property 
levied on by attachment in the manner prescribed by statute for the trial of 
the right of property. Following Wright v. Henderson, 12 Tex., 43, and 
other cases. When entitled to possession, his proper remedy is by a pro- 
ceeding in equity to establish his right or interest. Id. 

5. But if the mortgagee is rightfully in possession, and the levy is prop- 
erly made by giving notice as required by law, his possession remains, and 
the purchaser must be the actor in depriving him of it, by redeeming the 
property from his lien. If out of possession, he may enforce his lien against 
the purchaser at sheriff's sale, but cannot set it up in a suit for the trial of 
the right of property. Id. 


TRUSTS. See DEED, 9. RESULTING TRUsT. ScHooL Lanps, 3. 


USURY. 
1. A contract must itself be tainted with usury in order to avoid it; 
hence, if a note were given prior to the enactment of any law invalidating 
a contract for usury, a contract to pay usurious interest thereon, made after 
the passage of the law, would not affect or vitiate the contract evidenced by 
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USURY — continued. 


the note. Following Wharton on Con., § 466, and other authorities cited, 
Cousins v. Grey, 346. 

2. If, however, the usury was forbidden by the law when a note for 
legal interest was executed, with an agreement that thereafter a new con. 
tract should be made providing for usurious interest, and which new con- 
tract was consummated in pursuance of the previous agreement, the original 
contract would be tainted with the device to conceal the usurious nature of 
the transaction. Citing U. 8. v. Waggoner, 9 Pet., 399, and Gillman v, Wood- 
cock, 13 Wis., 589. Id. 

8. Art. XVI, sec. 11, of the constitution, which declares the charging of 
a higher rate of interest than twelve per cent. to be usurious, and which 
required the legislature to provide appropriate pains and penalties to pre- 
vent and punish usury, was self-executing in its nature, so as to render all 
contracts fur a higher rate than twelve per cent. illegal, from the date of 
the adoption of the constitution, and independent of laws afterwards en- 
acted in obedience to that provision. Hemphill v. Watson, 679, 

4. Any provision of a constitution is self-executing to the extent that 
anything done in violation of it is void. Following Buen v. Williamson, 4 
Humph., 259; and Watson v. Aiken, 55 Tex., 536. Jd. 

5. A contract for more than twelve per cent. interest, entered into after 
the adoption of the constitution of 1876, but before the enactment of laws in 
obedience to its provisions, being a contract prohibited by organic law, sub- 
jected the creditor to the loss, both of legal and illegal interest, as provided 
by the atter-enacted statute. Id. 

6. A purchaser at trust sale, made under a mortgage with power of sale, 
executed to secure both principal and interest, on a contract which is usu- 
rious, obtains title, if the principal sum due was not tendered before sale, 
The debtor cannot afterwards procure a cancellation of the sale by offering 
to pay the principal sum due. Jd. 

7. The remedy of the mortgagor is to pay or to offer to pay what is due 
before the sale is made. Id. 


VARIANCE. See Lost Note, 1. Service of Procgss, 1. 


VENDOR AND VENDEE. See Deep, 1,2, 6. SuproGatTion, 1,2. Parties, 4. 


1. The rule that a purchaser of land, in possession thereof under a deed 
with covenant of warranty, cannot resist the payment of a purchase money 
note without showing that the title has failed in whole or in part, and an 
eviction, or that he is liable to eviction, by a superior outstanding title of 
which he had no notice when he purchased, is subject to the following ex- 
ception, viz.: If the acceptance of the deed was induced by the fraud of the 
vendor, the vendee is not compelled to await an actual eviction, as where 
the purchase was induced by the representation that a deed conveying a 
superior outstanding title was a forgery, and the vendor falsely represented 
himself as solvent and able to respond on his warranty. In such a case the 
vendee may offset the note with the amount necessarily paid to purchase the 
superior outstanding title. Norris v. Ennis, 83. 

2. Upon an interchange of lands, each deed contained a stipulation that 
if the grantee was ousted from possession the deed should be of no effect, 
and he should have the right to re-enter, possess and own the land given in 
exchange; but each deed also contained a covenant of general warranty.’ 
Held, 

(1) The party ousted of his possession by one having superior title had the 
right to elect whether he would re-enter or rely on his warranty. 














InpDeEx. 





VENDOR AND VENDEE — continued. 

















(2) This right of re-entry existed as against a purchaser of the land given 
in exchange, for the law charged him with notice. 

(3) The warranty worked no estoppel. Pugh v. Mays, 191. 

8. A vendor, holding a purchase money note for the payment of which 
a vendor’s lien was reserved in the deed, cannot enforce his lien by suit to 
recover the money after his note is barred by limitation. Still the superior 
title remains with the vendor, and the vendee canno; obtain absolute title 
until the purchase money is paid. Jule v. Baker, 217. 

4. If the vendor, under such circumstances, regain the possession, he 
cannot be evicted by trespass to try title, although the purchase money, as a 
debt, is barred by limitation. Jd. 

5. If the purchase money note be barred by limitation, and is secured 
by mortgage or deed of trust, its payment cannot be enforced, Id, 

6. If the vendor of land, after default made in pryment of purchase 
money, elects to sue for the purchase money instead of disaffirming the con- 
tract of sale, he thereby atlirms the contract of sale as still in force; the 
result of the suit is to determine the amount of unpaid purchase money, and 
the judgment rendered is res adjulicata as to the right of parties or privies 
to disaffirm the contract and all other questions involved in the coatract of 
sale. This rule applies to judgments rendered for unp.rid purchase money 
by justices of the peace. Heirsof Roberts v. Lovejoy, 253. 

7. The purchaser of land under an executory contract is entitled to have 
the same specifically performed, as far as the vendor can perform, and to 
have an abatement out of the purchase money, or compensation for any 
deficiency in the title, quantity, quality, description, or other matters touching 
the estate. See statement and opinion for a case to which it was held this 
doctrine applied. Id. 

8. The right of a vendor to subject the land to the payment of purchase 
money in the hands of a subsequent vendee is not affected by the fact that a 
lien is not reserved in the deed, if it recites the fact that notes had been 
given for the purchase money, Peters v. Clements, 52 Tex., 140, approved, 
Porterfield v. Taylor, 264. 

9 The holder of purchase money notes, to secure which a lien was 
reserved in the deed, brought suit thereon in 1873, the notes having been 
executed before 1861 and maturing during the suspension of the stat- 
ute of limitations in 18353. No limitation began to run against the holder 
until March 30, 1870, and it required the lapse of four years from that time 
to bar an action by the holder to foreclose his lien on the land. The holder 
of the notes could sue both the maker and the vendee of the maker in one 
suit. or bring a separate suit against the subsequent vendee, within the same 
period of time, to subject the land to the payment of notes given by his 
vendor. Id. 

10. A bond for title, in which the obligor agrees to convey one-half of des- 
ignated land to the obligee when the latter shall obtain a patent upon a 
certificate located on the land, does not pass title to the quantity agree | to 
be conveyed, even though the obligee has paid the full value of the certiti- 
cate. The legal title remains in the obligor, and, descending to the heir, 
passes by deed to a purchaser who had no notice of the existence of the bond. 
Lewis v. Cole, 341. 

11. Titles, when cast by descent, are not, as between father and ch ld, 
different titles, but the title when obtained by inheritance, when a legal title, 
is the apparent equitable title. upon which all persons may rely, in the ab- 
sence of notice, against all outstanding legal titles or equities, subject to the 
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VENDOR AND VENDEE — continued. 


registration laws. On this point Rodgers v. Burchard, 34 Tex., 451, over- 
ruled by Taylor v. Harrison, 47 Tex., 459. Id. 

12. No recovery can be had on a bond executed in 1852 for the conveyance 
of land, on which suit was first brought twenty-eight years afterwards, in 
the absence of facts explaining the delay. The demand is stale, Jd, 

18. In 1848 the owner of land sold the same, received the purchase 
money and acknowledged and delivered a deed, perfect in every respect 
except that the name of the grantee was not inserted in a blank left 
for that purpose. At the same time the purchaser was verbally authorized 
by the vendor to fill the blank with his name, or that of any one to whom 
he might sell the land. In 1856 the purchaser sold the land to another, and 
with his deed delivered the deed he had received, with the blank not yet 
filled, and which he never filled until 1878, when, his attention being called 
to it, he inserted his own name. Heli: 

(1) The verbal authority given by the vendor to fill the blank with the 
name of the grantee, or with any other name, was sufficient. 

(2) The power to fill the blank was a power coupled with an interest, and 
was irrevocable. 

(3) The fact that the purchaser had sold the land to another before he exe- 
cuted his power to fill the blank did not work a revocation of his authority. 
Threadgill v. Butler, 599. 


VENDOR’S LIEN. See SUBROGATION, 1. VENDOR AND VENDEE, 3, 8. 


1. The cancellation, by agreement of parties, of a deed made by husband 
and wife, which had conveyed the absolute title to the homestead, and had 
declared the amount of unpaid purchase money, without express reserva- 
tion of a vendor’s lien, cannot reinvest the husband and wife with such 
homestead rights in the land as will prevent it from being subjected to 
forced sale to satisfy notes for the unpaid purchase money in the hands 
of one who acquired them before cancellation of the deed. The vendor's 
lien having once attached, the land can be subjected to sale to satisfy it, at 
the suit of such owner of the claim for purchase money, though new notes 
may be taken for the amount, without regard to the wife’s assent to such 
change. Brooks v. Young, 32. 

2. The separate, independent claim of a defendant against the plaintiff for 
a balance claimed to be due on partnership transactions between them alone 
may be set off against a suit by plaintiff for purchase money and to en- 
force a vendor’s lien. Construing art. 645, Revised Statutes. Greathouse v. 
Greathouse, 597. 

8. This case distinguished from Allbright v. Aldrich, 2 Tex., 166; Hamil- 
ton v. Van Hook, 26 Tex., 302, and other cases which seemingly announce a 
different rule; the difference being that in those cases one or more addi- 
tional obligors were bound with the plaintiff in the counterclaim attempted 
to be set up by defendant. Id. 

4. Though a purchase money note given for land may not disclose the 
lien on its face, yet if it is expressed and reserved in the deed and the note 
be afterwards substituted by another, executed by the purchaser and by 
another party, who was under no obligation originally to pay the purchase 
money, unless there was an intention not to rely on the lien, the same still 
exists and may be enforced against a purchaser, who was put upon inquiry 
by the recitals of the deed as to whether the purchase money had been 
paid. Following Ellis v. Singletary, 45 Tex., 37. Slaughter v. Owens, 668. 

5. A judgment upon a note, which is a lien on land for unpaid purchase 
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VENDOR’S LIEN — continued. 
money, preserves the lien, so thatif a suit be brought on such personal judg- 
ment to revive the same, and have it declared a lien on the land, though 
more than four years have elapsed from the maturity of the note to the 
institution of the second suit, the bar of limitation will not apply. The 
note, which holds the lien, having been merged in the first judgment, no 
limitation as to the lien can apply, as long as the judgment remains a sub- 
sisting and valid claim against the debtor. Id. 
6. Ball v. Hill, 48 Tex., 634, and McAlpin v. Burnett, 19 Tex., 500, 
discussed. Id. 
7. In such proceeding to revive a judgment and declare a lien on land for 
the amount thereof, the parties executing the note on which the first judg- 
ment was rendered, as well as a subsequent purchaser of the land, are 
necessary parties. Id, 
8. The vendor’s lien exists by reason of the debt alone; so long as that 
continues and can be enforced, the lien subsists and can be foreclosed. Jd. - 





VENUE. See PLEADING, 15. 

1. Suit was brought by a surety on an administrator’s bond, in which by 
its terms the obligation of the parties was made joint and several, against 
his co-sureties for contribution, alleging the death and insolvency of the ad- 
ministrator and the payment of the bond by plaintiff on judgment ren- 

' dered. Held, that the suit could be maintained against all the co-sureties 
in any county in which either of them resided. Rush v. Bishop, 177. 

' 2. The statutory exceptions to the rule under art, 1198, Rev. Stat. (which 
requires suits to be brought against a defendant in the county of his 
domicile), are for the benefit of the plaintiff, and confer on him the right to 
choose between different counties in bringing his suit, in the exercise of 
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« — 


' which the courts will not control him. If a fraud upon the jurisdiction is 
I attempted by the plaintiff, it may be made available by plea setting that 
i fact up. Carro v. Carro, 395. 


i 3. A mercantile firm in Galveston obligated itself to a member of a 
mercantile firm in Fayette county to release the said member of all claims 
against his firm and to guaranty him immunity against all creditors of his 
firm if he would release and convey his interest in the firm to his copart- 
ners, Which he did. Afterwards, in a suit brought by a third party in 
Fayette county, for a firm debt, against all the members of the Fayette 
county firm, the retiring member asked that the Galveston firm be made 
parties to the suit, and that he have judgment over against the firm for any 
sum adjudged against him in the suit. The member of the Galveston firm 
appeared and pleaded to the jurisdiction of the court over him and inter- 
, posed a general demurrer. Held: 

(1) The Galveston firm sustained no such legal or equitable relation to the 
plaintiffs as would have authorized a suit against them, even in Galveston 
4 county, where the members of the firm resided, 

(2) The Galveston firm was neither a necessary nor a proper party to the 
action. 

(8) There was no stipulation that the contract of the Galveston firm was 
to be performed in Fayette county. 

(4) The plea of the members of the Galveston firm, of the privilege of 
being sued in the county of their residence, was properly sustained. Hollo- 
way v. Blum, 625. 

4. This case distinguished from Legg v. McNeill, 2 Tex., 431; Garrett v. 
Gaines, 6 Tex., 446; Cooper v. Singleton, 19 Tex., 267, and other cases of 
that class, which are referred to in the opinion. Id. 
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VERDICT. See Practice iv District Court, 7, 

1, Where the finding of a jury under issues submitted to them could not 
possibly be arrived at without also finding another fact not expressed but 
necessarily included in the verdict, judgment can be rendered as if that fact 
had been positively found, Jones v. Ford, 127. 

2. The finding of a jury upon facts when the evidence is conflicting is con- 
clusive only when the witnesses testifying do so in person before the jury, 
Then their manner of testifying is proper for scrutiny, and in observing this, 
the jury possess an advantage which judges cannot have who hear the case 
on appeal. But when the evidence is contained in a written deposition, the 
reason of the rule which makes the decision of a jury in its finding on facts 
conclusive, ceases. Thorn’s Heirs v. Frazer's Heirs, 259. 

3. When a verdict is in response to special issues alone, the court will not 
look beyond the finding to any fact apparent in the record in aid of the 
judgment; the judgment must be sustained by the finding. Smith v. War- 


: ren, 462. 


VESTED RIGHTS. 

1. The right of a person who has located a valid land certificate upon 
vacant public land. and caused the same to be surveyed, and the survey and 
certificate returned to the general land office, within the time prescribed by 
law, is a vested right, and entitled to all the protection given to such right 
under every constitution of the republic and state. Sherwood v, Fleming, 25 
Tex, Sup., 428, followed, and Hart v. Gibbons, 14 Tex., 215, and Smith », 
Taylor, 34 Tex., 607, discussed. Snider v. Methvin, 487. 

2. While a valid location of a land certificate on public land confers a 
vested right, it is subject to the right of the legislature to prescribe a time 
within which the owner must perform the remaining acts required by law 
to the completion of his title, and to annul the imperfect right on non-com 
pliancs with the law requiring the performance of such acts. Jd. 


WIDOW. See FsTatTes OF DECEDENTS, 9. HOMESTEAD, 5. SUBROGATION, 2. 


WIFE. See Community PROPERTY. HOMESTEAD. HUSBAND AND WIrs. LAND 
CERTIFICATE, 1, 2. SEPARATE PROPERTY. 


WILLS, See IMPROVEMENTS, 4. 

1, The district courts, under the constitution in force, have no jurisdic- 
tion to annul, by an original proceeding, the action of a county court in 
probating a will, and in such proceeding to probate it, Franks v. Chapman, 
46. 

2. A county court is not bound to observe a decree rendered by a district 
court unless the jurisdiction of the district court has properly attached, Id. 

3. The district court can only exercise the appellate juris liction over pro- 
bate courts conferred by the constitution, on appeal or certiorari. Id. 

4, The English and American cases, construing the statute of 2) Car, IL, 
c. 3, and the American statutes borrowed from it, and which hold thata 
will is revoked by the subsequent marriage and the birth of a child, hold 
that marriage alone will not effect such a result, but that the’birth of a child 
is also necessary. Both were required to operate a revocation of the will. 
Morgan v. Davenport, 230. 

5. The statute of January 28, 1840 (Pasch. Dig., 5365, 4364), furnishes evi- 
dence by its terms that the sole ground upon which the wish of a testator, 
as expressed in a valid written will, may be disregarded, is the existence 
of achild or children born after the will was made, who are unprovided 
for by the will or otherwise, and negatives the idea that the marriage of 
the testator, after the will was made, can be looked to at all in determin- 
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WILLS — continued. 


ing the rights of after-born children, unless upon thte.question of legitimacy. 
Id. 

6. A will cannot be so revoked, under the clauses of the statute above 
referred to, by the birth of children after the will is made, as to let inevena 
mother to take a part of the estate under the statutes of descent and distri- 
bution. Id. 

7. The fact that the statute (Pasch. Dig., 5363) provides for the revoca- 
tion of a will on account of the birth of an after-born child, or of children, 
in one case, and under given conditions, negatives an intention to revoke in 
other cases and under other conditions. Jd. 

8. No valid written will can be revoked in Texas, except in one of the 
modes pointed out by the statute. Id. 

9. An executor acting under authority of a will probated in another state 
can perform no act as such in Texas until he has complied with the statute 
in filing and recording such will. Until then, his conveyance of real prop- 
erty of the estate, situate in Texas, cannot pass the title, nor can his subse- 
quent compliance with the statute in filing and recording the will relate 
back and validate conveyances made without authority. But this rule does 
not apply when the executor is a devisee under the will; his conveyance 
as executor would be validated by a subsequent filing and recording of the 
will. Mills v. Herndon, 353. 

10. When there was nothing on the face of a deed made by one having an 
interest in land as heir at law and devisee to show that he was acting as 
executor under a will made in another state and not filed or recorded in 
Texas, except the fact that the words ‘‘ executor of C. P. Green, deceased,” 
were appended following his signature, held, that the deed passed to and 
vested in the purchaser all the interest of the vendor, whether as heir at law 
or devisee under the will. Jd. 

11. Power of the legislature to give effect to invalid or informal wills. 
Johnson v. Taylor, 360. 

12. Under statute giving to the district court original and exclusive juris- 
diction of the probate of wills, its judgment annulling and setting aside a 
will was conclusive, and, in the absence of evidence showing that the validity 
of the will was put in issue by the pleadings, every presumption will be 
indulged in favor of the judgment. Moss v. Helsley, 426. 

13. If in the settlement of an estate there is a deficiency of assets, it 
must be supplied, first, from the general legacies, and the special legacies will 
not abate in favor of creditors until the general legacies are exhausted. But 
if special legacies cannot be supplied from the particular fund designated, 
the legatee cannot be compensated out of other effects of the estate. Id. 

14. While the husband cannot dispose, by will, of his wife’s community 
interest, yet if he attempts to do so, and she should elect to take under the 
will, she would be thereby estopped from afterwards asserting her right to 
the community. Id. 

15. The intent to dispose, by will, of the husband or wife, of the com- 
munity interest of the connubial partner, must be evidenced by explicit 
language. <A will by the husband, devising ‘‘ my interest in about one thou- 
sand six hundred acres of land patented to Rice M. and Mary 8S. Gatewood,” 
which was community property, conveyed only the husband’s undivided half 
thereof. Id. 

16. Resort may be had to all the provisions of a will in a case of doubt, 
to determine whether it was the purpose of the testator to dispose of his 
wife’s interest in community property. Id. 

17. The husband made a deed, conveying community land, which was not 
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WILLS — continued. 
delivered. Held, that the wife, who, as executrix, after the husband’s 
death, refused to deliver the deed (there being no fraudulent intent on her 
part). could not be made liable to parties claiming under the deed for the 
value of their interest in the land lost thereby. Id. 

18. A special bequest to one who was dead when the will was made is 
void. What shall then become of the bequest must be determined from a 
construction of the entire will. Id. 

19. Where a special bequest was made to the son (who was already dead), 
and to ‘his heirs and assigns forever,” with another clause conveying to the 
testator’s wife ‘‘all the remainder of my estate in lands, goods, chattels, 
credits and rights,” but precluding her from disposing of property willed to 

the children, it was held that the property embraced in the void bequest was 

subject to the laws of descent and distribution. Id. 

20. The rule which requires the court to submit for the consideration of 
the jury a written instrument, with all the attendant facts connected with 
its execution, when its effect does not depend entirely on the meaning of its 
terms, but on extrinsic facts and circumstances, applies to wills. Jd, 


WITNESSES. See EVIDENCE, 18. 

1. The evidence of a party to a suit, in effect that he did not know 
that the deceased ancestor of the adverse party claimed an interest in the 
land involved in the suit, is not in violation of art. 2248, R. S., which forbids 
parties in certain cases from testifying as to statements by, or transactions 7 2 
with, deceased parties, it not appearing that the knowledge or want of knowl- : 
edge depended on any such statements. Mast v. Tibbles, 301. 


WRIT OF ERROR. See APPEAL. 

1. A purchaser from one who has obtained a judgment in a suit of tres- 

pass to try title does not take a title incapable of being annulled by a re- 

versal of the judgment upon a writ of error, sued out subsequently to his 

purchase. Cleary v. Marshall’s Heirs, 4 Dana (Ky.), 99, cited, approved and 
qnoted. Harle v. Langdon’s Heirs, 555. 

2. A writ of error is not such character of proceeding in this state as con- 

stitutes a new suit. Moore v. Moore, 59 Tex., 54; Brackenridge v, San 

Antonio, 39 Tex., 66; Gibbs v. Belcher, 30 Tex., 85, discussed. Id, 


